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Welcome to 
Connecticut 


Te STATE OF CONNECTICUT, through its Tercentenary Commission, invites the nation to 
participate in its celebration of “three hundred years of progress.” The occasion will be observed In many 
interesting and appropriate programs during the Summer and early Autumn commemorating the 
principal historic events and persons that have contributed to Connecticut’s growth since Colonial days. 
§ The Atna Casualty and Surety Company and affiliated companies join in this cordial invitation. 
It is hoped that you will include a trip to Connecticut in your vacation plans and that while in Hartford 
you will find time to inspect our Home Office building. An educational exhibit is now being arranged 
which we believe will be of interest to every insurance man. 


§ As its contribution to this celebration, the AEtna has prepared a map of Connecticut 
showing the principal highways and historical landmarks with thumbnail sketches of Con- 
necticut’s seventeen original towns. The cartography is by John Held, Jr., who has also 
drawn especially for this map thirty-one illustrations depicting early Connecticut history, 
which are reproduced in full color. 4 If you are planning to come to Connecticut this year, 
may we help make your visit enjoyable by sending you a copy of this commemorative map? 


The #tna Casualty & Surety Company 


THE ATNA LIFE INSURANCE COMPANY 

THE STANDARD FIRE INSURANCE COMPANY 

THE AUTOMOBILE INSURANCE COMPANY 
of Hartford, Connecticut 
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Pity the 
Poor Corporation... 


Corporate charters, like men’s suits, some 


times don’t fit. 
which finds itself in that fix! 

“T like Delaware for most of my clients,” 
said one of the country’s greatest corporation 
lawyers recently, “because it’s so easy to fit 
any legitimate corporate needs under the Dela- 
ware law and,” he added after a pause, 
“because every point in the Delaware law has 
been so definitely settled by court decisions. I 
hate doubts when I am organizing a corpora- 
tion for a client.” 

The Corporation Trust Company has 
available for attorneys, to assist in choosing 
the best state in which to incorporate, complete 
information about the corporation laws of all 
states. 

Having its own offices and representatives 
in all states—and in all the provinces of Canada 

The Corporation Trust Company is equipped 
to assist the lawyer in incorporating and fur- 
nishing the required statutory representation, 
no matter which state he chooses. 


And pity the poor corporation 


When an attorney has all the papers ready for 
the incorporation of a company, or for its qualifica 
tion as a foreign corporation, no matter in what 
state or territory of the United States, or what 
province of Canada, we will take them at that 
point, and see that every necessary step is per 
formed—papers filed, copies recorded, notices pub 
lished, as may be required in the state, statutory 
office established and thereafter maintained; in case 
of new companies, incorporators furnished, their 
meeting held, directors elected, minute book opened 





If, before drafting the papers, you wish to study 
carefully the question of the best state for incorpo 
ration of your client's particular business, the most 
suitable capital set-up or the soundest purpose 
clauses for it, or the most practicable provisions 
for management and control, we will bring you 
precedents from the very best examples of corpora 
tion practice on which to formulate your plans, or 
if you desire, will draft for your approval a 
certificate and by-laws based on such precedents. 


If you are uncertain as to the necessity of a 
client’s qualifying as a foreign corporation in any 
state, we will, upon submission of the facts, bring 
you digests (with citations) of leading court deci- 
sions showing the attitude of each state involved 
on the kind of business transacted by your client 
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ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
10D w TENTH ST. wiLuNCTOR DEL 


Albany, 158 State St. 

Atlanta, Healey B 

Baltimore, 10 Light St. 
(The Corporation T rust | ncorporated) 
Boston, Atlantic Nat'l Bk. Bi 

( ‘ation Trust, Incorporated ) 

Buffalo, Ellicott Sq 

Chicago, 208 S. La Salle St. 

Cincinnati, Carew Tower 

Cleveland, Union Trust Bidg 

Dallas, Republic Bank Bldg. 


Detroit, Dime Sav. Bank Bldg 
Jover, Del., 30 Dover Green 
Kansas City, 926 Grand Ave 
os A b 


Bidg 
' ie ‘ 
. Me., 443 Congress St 
Francisco, a Bidg 


San 
Seattle, Excha: dg 
St. Louis, 413 Pine St 





fasbington, Munsey Bidg 
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How Te Keep In Touch 
With Important Federal Laws 


The Tax program, the Monetary program—lIndustrial, Farm, 
and Welfare programs all raise questions on which you must 
be informed and prepared to advise your clients. 


United States Code Annotated 


Provides a Perfect Service 


The Code itself in 6! convenient-sized volumes contains all 
of the laws and exhaustive annotations to the decisions con- 
struing these laws. 


The Cumulative Pocket Parts, issued each year, contain all 
new laws and constructions subsequent to the Code itself. 
These Pocket Parts fit into and become a part of each vol- 
ume of the Code. 


The Pamphlet Service brings you from time to time during 
the Sessions of Congress the latest laws and constructions 
by the Courts. 


Write for our Convenient Payment Plan 
West Publishing Co. St. Paul, Minnesota 
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‘ourth Circuit Judicial Conference 
Considers Committee Suggestions 
for Supreme Court Rules 

judicial conference of the 


te hifth 
Fourth Cir Ashe- 


Carolina, June 6 and 7, 
the 


cuit was held in 


Chief Justice Hughes, 
istice of the Circuit, presided 
iference, and all of the Cir- 
istrict Judges of the Circuit 
Also 


ere Assistant Attorney Gen- 


were in attendance. 
Assistant Solicitor General 
residents and representatives 
tate bar associations of Mary- 
nia, West North 


nd South Carolina, deans of 


Virginia, 


University of 
South 


the 


hools of the 


lina, University of 


nd Duke 


ates Attorneys of the Circuit 


University, 


bers of the committees ap- 
the various District Judges 
with respect to 


uggestions 


prescribed under the recent 
reas 


had 
but 


General Cummings 


attend the conference, 


ted from doing so at the 


by the pressure of official 
address, prepared for de- 


er ; ha 
y r 


conference, was read by 


Assistant 


Attorney General. Ad- 
also made by Senior Cir- 
Parker, Professor Edson R 

Judge Harold A. Ritz of 
W. Va.; Mr Mc- 


Baltimore, Md.; Mr. 


were 


Charles 


vard of 


VENTS 


C. W. Tillett, Jr., 
Mr. 
W. Va.; Mr. George Weems Williams 
Md., and Mr. Fred L. 
Willcox of Florence, S. C. 


of Charlotte, N. C.; 
Arthur S. Dayton of Charleston, 
of Baltimore, 


Reports with respect to rules were 
presented by Mr. Vernon Cook for the 
committee of Maryland, Mr. Murray M. 
McGuire for the committee of the East- 
ern District of Virginia, Mr. John L. 
Abbot for the committee of the West- 
ern District of Virginia, Judge Frank 
W. Nesbitt 
Northern District of West Virginia, Mr. 


for the committee of the 


George Richardson, Jr., for the commit- 
West 
General 


tee of the Southern District of 


Virginia, Assistant Solicitor 
McLean for the committee of the East- 
District of North Mr. 
Julius C. Smith for the committee of 


the Middle District of North Carolina, 


ern Carolina, 


Mr. John A. Scott for the committee 
of the Western District of North Caro- 
lina, and Mr. Samuel L. Prince for the 
committee of the state of South Caro- 
lina. A full discussion was had of the 
reports of the committees. 

The addresses delivered at the Con- 
ference by Attorney General Cummings 
Edson R. 


printed in this issue. 


and Prof. Sunderland are 


New York Judicial Council's Legis- 
lative Measures Enacted into Law 
LL sixteen of the legislative meas- 
ures sponsored by the Judicial 
Council and passed by the Legislature 
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have been approved by the Governor, 


according to a recent statement by 


Judge Frederick E, Crane, Chairman 
of the Judicial Council and Chief Judge 
of the Court of Appeals. 

Chief Judge Crane has also made pub- 
lic the judicial statistics collected by 
the Judicial Council, indicating an im- 
proving condition in the civil calendars 
of the 

The outstanding legislative measures 


courts. 


of the Council which have been enacted 
into law include the following: A pro- 
posed constitutional amendment permit- 
ting a defendant to waive a jury trial 
in a criminal case; a bill providing for 
a five-sixths jury verdict in civil cases; 
a bill permitting a plaintiff to join in 
one complaint causes against a defend- 
ant which previously had to be brought 
separately with useless waste of effort 
and expense. The bill revising the of- 
ficial referee system generally was sup- 
plemented by another measure which 
will permit official referees to preside 
over small claims procedure involving 
$50 or less in the Municipal Court. 
Most far-reaching was the Council’s 
bill revising forty-three sections of the 
Civil Practice Act, modernizing the pro- 
cedure for collecting money judgments 
The in- 
effectiveness of the procedure in the past 


in supplementary proceedings. 


had previously been stated by the Coun- 
cil in its First Report to the Legislature 
to be inexcusable, and the bill in ques- 
tion, it is believed, will to a great ex- 


tent remedy the situation. 
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U. S. Supreme Court Names Ad- 
visory Committee to Assist 


in Rule-Making 


oe ae is the official order 
of the United States Supreme Court 
announcing its intention to undertake 
the preparation of a unified system of 
general rules for cases in law and in 
equity and naming the members of an 
Advisory Committee to assist the Court 
in its task: 
[June 3, 1935] 

It is ordered: 

1. Pursuant to Section 2 of the Act 
of June 19, 1934, c. 651, 48 Stat. 1064, 
the Court will undertake the prepara- 
tion of a unified system of general rules 
for cases in equity and actions at law 
in the District Courts of the United 
States and in the Supreme Court of 
the District of Columbia, so as to se- 
cure one form of civil action and pro- 
cedure for both classes of cases, while 
maintaining inviolate the right of trial 
by jury in accordance with the Sev- 
enth Amendment of the Constitution of 
the United States and without altering 
substantive rights. 

2. To assist the Court in this un- 
dertaking, the Court appoints the fol- 
lowing Advisory Committee to serve 
without compensation : 

William D. Mitchell, of 
City, Chairman. 

Scott M. Loftin, of 
Florida, President of the 
Association. 

George W. Wickersham, of New 
York City, President of the American 
Law Institute. 

Wilbur H. Cherry, of Minneapolis, 
Minnesota, Law at the 
University of Minnesota. 

Charles E. Clark, of 
Connecticut, Dean of the 
of Yale University. 

Armistead M. Dobie, of University, 
Virginia, Dean of the Law School of 
the University of Virginia 

Robert G. Dodge, of Boston, Massa- 


New York 


Jacksonville, 
American Bar 


Professor of 


Haven, 
School 


New 
Law 


chusetts. 
George Donworth, « 
ington. 
Joseph G. 
Iowa. 
Monte M. Lemann, of 
Louisiana. 
Edmund M 
Massachusetts, 
Harvard University. 
Warren Olney, Jr., 


f Seattle, Wash- 


Gamble, of Des Moines, 


New Orleans, 


Morgan, of Cambridge, 
Professor of Law at 


of San Francisco, 
California. 

Edson R. Sunderland, of Ann Arbor, 
Michigan, Professor of Law at the Uni- 
versity of Michigan. 

Edgar B. Tolman, of Chicago, IIli- 
nois. 

Charles E. Clark, of New Haven, 
Connecticut, is appointed Reporter to 
the Advisory Committee 


3. It shall be the duty of the Ad- 
visory Committee, subject to the in- 
structions of the Court, to prepare and 
submit to the Court a draft of a unified 
system of rules as above described. 

4. During the recess of the Court 
the Chief Justice is authorized to fill 
any vacancy in the Advisory Committee 
which may occur through failure to ac- 
cept appointment, resignation, or other- 
wise. 

5. The Advisory Committee shall at 
all times be directly responsible to the 
Court. The Committee shall not incur 
expense or make any financial commit- 
ments except upon the approval of the 
Court as certified by the Chief Justice 
or upon his order during a recess of 
the Court. 

The Committee met at Chicago, in 
the court room of the Circuit Court of 
Appeals in the Federal Building, 
June 20. 
its method of procedure. 


on 
It organized and discussed 


Ohio Bar Favors Appointment of 
Supreme and Appellate Court 
Judges 

AWYERS in Ohio have been con- 

cerned with improving the method 
of judicial selection in their state for 
several years. In 1933 the Ohio State 
Bar Association 
favoring in principle the appointment 
of judges for a life tenure. Last Octo- 
ber the Cincinnati Bar Association held 


went on record as 


a conference during which every phase 
of the problem was subjected to critical 
examination. 

In May of this year the Committee on 
the Selection and Tenure of Judges of 
the Ohio State Bar Association, com- 
posed of George R. Murray, chairman, 
Henry Gibson Binns and Leslie Reid, 
with the cooperation of the Cincinnati 
Bar Association, and Dean M. L. Fer- 
son of the University of Cincinnati Col- 
lege of Law, prepared and mailed a 
questionnaire on the subject to thirty- 
six hundred members of the state asso- 
The questionnaire was also 
sent to the Approxi- 
mately seventeen hundred ballots were 
returned from all parts of the state by 
members of the bar with the result that 
eighty-three per cent voted in favor of 
appointed judges for the Supreme Court 
and eighty-one per cent ap- 
pointed judges for the Courts of Ap- 
peals. Seventy per cent of the replies 
from the press favored appointed Su- 
preme Court judges, while sixty-eight 
per cent favored this method of select- 
ing judges of Courts of Appeals. 

In addition to the foregoing queries 
the questionnaire also asked those who 
favored appointment to indicate which 
method of appointment was preferred. 
The methods suggested were: (1) The 


ciation. 


press in Ohio. 


favored 
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Cincinnati Conierence Plan—which con 
sists of the 
from a list of candidates submitted by 
a Commission elected by the voters and 


appointment by Governo! 


charged with duty of nominating a short 
list of suitable persons for each vacancy 
(2) The federal 
of appointm 

stricted in his original choice but sub 
Ohio Senate 
which consists 
with 


-which consist 
unre 


Plan 
the Governor 
ject to approval by the 
(3) The Wilkin Plan 

of appointment by the Governor 
the advice and consent of a judicial 
commission of ten members selected by 
the from each of the ap 


pellate districts 


Senate, one 
from the state 
Plan 


and one 


at large; (4) The California 


which consists of appointment by the 


Governo! 
commisst 


tice of 


to confirmation by a 
ting of the Chief Jus 
Su Court, a presiding 
a court of appeals and the 
1 (5) The Cleve- 


and 
ap- 


justice ol 

attorney-ge! 
land Bar 
pointment by the Governor from a list 
nominated by the Judicial Council of 
Ohio, to confirmation by the 


»enate. 


, 
leTal,; 


which consists of 


rian 


subject 
nnaire also asked whether 
appellate courts should 
term of six, or twelve 

“good behavior,” 
whether a should be required to 
“run record” in order to 
continue in office more than six years, 
and whether, if the terms were length- 
ened, the present incumbents should be 


longer term without 


The questi 
judges or tne 
hold office for a 
years, 01 


against his 


continued for the 
further appointment 

Tabulations of replies to the question- 
naire show that in the 
appointive principle was favored by ap- 
six to one for both the Su 
preme Court judges and the judges of 
the Courts of Appeals. In the small 
towns this majority dropped to less than 


large cities the 


proximately 


four to one and in the case of Courts 
of Appeals judges less than three to 
one, favored some method 
of appointment their votes 
rather liberally throughout all the sug 
“plans,” and consequently no 
anything like a ma- 


Those wh 


scattered 


gested 
single plan secul 
jority. In both the 
Cleveland Bar Plan re 
followed in each 


large cities and 
small towns the 
ceived the most votes, 
Conference 


instance by Cincinnati 


Plan ans together receiving 


The 


judges won 


(the tw 
halt of 


‘good behavior” 


votes Cast). 
term t10or 
large cities though 
(the 
the other 


small towns sentiment was 


about 
a plurality in the 
not a 
year term 
ballots). In 
practically evenly divided between these 
the term 
There was a practically 


majority votes cast SIX 


receiving most ot! 


1 
with SIX 


terms, 

slightly ahead 
even split also in both large cities and 
cerning the requirement 
‘run against his record” 
the last question 


two year 


small towns ci 
that the judge 


after six years. On 
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tice act t prevent 


no doubt of the majority vot 


be continued 


hat present in 
without further 
] 


nt in case the judicial term 
othened. A three to one ma 
f st this proposal was regis 
ith classes « nunicipalities. 
ttee of the Ohio State 


tion has determined to con 
with appointment of appel- 
since there is 
oversy concerning the method 
lowet and it 
material will be 

he appointive principle is put 
Supreme 


court judges, 


4 


advance 


among judges of 


nd intermediate appellate 


\pparently, however, there is 
ment among the advocates of 
tive principle as to which 

use to secure the desired end. 


re 1s no unanimity even con- 


the appointive principle in the 


, 
I 
I judges in U 


hio is indicated 
rt of the Committee on Judi- 
tion and Tenure of the Cuya- 
County 
h emphasizes the 


(Cleveland) Bar Associa- 
point that 
rtain values in the popular 
should not be 
removing the judge too far from 


ire cCeé 
yf judges which 
electorate. The re- 


he committee, which has been 





n principle by the Association, 
elective system of 
judges. Judges, according to 


to be elected by 


vote, but the bar 


é n suggested, are 
association, 
preferential method 
ting, is to report the results of 
to the electorate for their guid- 
: Institute 


Judiciary would be 


the bar association, to con- 
embers of the bar and repre- 

¢ of the press, and civic as- 
ns The Institute would seek to 


get the best lawyers to be candidates for 
idiciary and would in any event 
appraise the candidates and con- 
appropriate publicity upon 

e terms of office would be 

to provide for a preliminary 

ur years at an annual salary 
12,000, after which the judge 
against his record, and if the 

ty favored his return he would 
econd term of twelve years at 

of $15,000, and at the expira- 


this term he would be ineligible 
her judicial office in the 


rt It additi n, the cor 


same 
mittee report 
, hl 
easonabie pension 


endments to the 


provisions 
corrupt prac- 


abuses in campaign 

Regional Meetings in Third and 
Seventh Judicial Circuits 
regional 


WO successful 
held recently have 


the usefulness of this type of 


meetings 


again demon- 
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gathering and have aided in a further 
development of the plans for bar co- 
which will be discussed at 
los Angeles. At the regional confer- 
ence held in Decatur, Illinois, on May 
24th, in connection with the annual 
meeting of the Illinois State Bar As- 
sociation, Mr. James M. Ogden, Vice 
President of the American Bar Asso- 
ciation for the seventh circuit, was in- 
troduced by President James S. Bald- 
win of the Illinois State Bar Associa- 
tion, and presided at the meeting. 

Plans for revamping the structure of 
the American Bar Association and 
bringing about a closer connection be- 
tween it and local and state associations 
were discussed by President Scott M. 
Loftin of Florida, Frederick H. Stinch- 
field of Minneapolis, a member of the 
Executive Committee (whose speech is 
printed in this issue), Dean Albert J. 
Harno of the University of Illinois Law 
School, Carl B. Rix of Milwaukee, for- 
mer president of the Wisconsin Bar 
Association; Judge Frank E. Atwood, 
president of the Missouri State Bar As- 
sociation; Mr. G. B. of Little 
Rock,, Ark., vice-president of the As- 
sociation for the eighth circuit; Mr. 
James W. Morse of Estherville, lowa; 
Mr. Wilmer T. Fox, president of the 
Indiana State Bar Association; Mr. 
Will Shafroth, director of the National 
Bar Program of the American Bar As- 
sociation; Mr. R. Allan Stephens, sec- 
retary of the Illinois Bar Association; 
Mr. H. B. Steward of the Gary Bar 
Association; Mr. Frank T. Boesel of 
Milwaukee, member of the General 
Council from Wisconsin; Mr. D. F. 
LaFuze, president of the Lawyers’ Club 
of Indianapolis; Mr. Charles E. Caspari, 


ordination 


Rose 


member of the State Council of the 
American Bar Association from St. 
Louis, Mo.; and Mr. Roland Winkle- 
mann of Illinois. 


Meeting at Atlantic City 

The meeting at Atlantic City on June 
Ist took place in connection with the 
annual meeting of the New Jersey State 
Bar Association. Mr. Arthur T. Van- 
derbilt of Newark, member of the Ex- 
ecutive Committee, presided, and the 
program was as follows: 


“The National Bar Program,” Mr. 
Scott M. Loftin, President American 
Bar Association 

“The National Bar Program from 


the Judges’ Standpoint,” Hon. Orie L. 
Phillips, Judge of the United States 
Circuit Court of Appeals for the Tenth 
Circuit and President of National Con- 
ference of Commissioners on Uniform 
State Laws. 

“The National Bar Program in Op- 
eration,” Mr. Philip J. Wickser, Sec- 
retary of the Committee on Coordina- 
tion of the Bar of the American Bar 
Association 

“The National Bar Program in Penn- 
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sylvania,” Mr. Forest G. Moorhead, 
President of the Pennsylvania State Bar 
Association. 

“The National Bar Program in New 
Mr. Josiah Stryker, President 
Asso- 


Jersey,” 
of the New Jersey State Bar 
ciation. 

“A Report from Camden County,” 
Mr. Samuel H. Richards, Vice Presi- 
dent of the American Bar Association. 

Discussion of Bar Organization with 
Reference Particularly to Relations Be- 
tween Local, State and National Or- 
ganizations. 

“From the Standpoint of New Jersey,” 
Mr. Sylvester C. Smith, Jr., Member of 
the General Council of the American 
Bar Association for New Jersey. 

“From the Standpoint of Delaware,” 
Mr. James R. Morford, Member of the 
State Council of the American Bar As- 
sociation for Delaware. 

“From the Standpoint of the Amer- 
ican Bar Association,” Mr. Harry S. 
Knight, Member of the Committee on 
Coordination of the Bar of the Ameri- 
can Bar Association (whose speech is 
printed in this issue). 

Mr. Will Shafroth, Director of the 
National Bar Program of the American 
Bar Association, 

General Discussion. 

These meetings were both well at- 
tended and provided a_ stimulating 
forum for discussion of the problems of 
bar coordination. 





President Loftin Honored 


HAT the lawyer differs from the 

prophet in the fact that he is fre- 
quently honored in his own country as 
well as elsewhere is shown by the recent 
action of the University of Florida in 
conferring the honorary degree of Doc- 
tor of Civil Law on Hon. Scott M. 
Loftin, President of the American Bar 
Association, 

The ceremony took place on June 11. 
Justice W. H. Elles, of the Florida Su- 
preme Court, nominated Mr. Loftin for 
the honor in a brief address in which 
he recounted his professional and pub- 
lic services, after which President 
Tigert read the citation and conferred 
the degree. The citation reads as fol- 
lows, in part: 

“Native of Alabama but early adopted 
by Florida, Scott M. Loftin, your long 
and distinguished career is marked by 
manifold relationships, legal, financial, 
administrative, and fraternal. These 
have been canvassed in part by the pub- 
lic orator who has presented you. They 
are too numerous to recount in detail. 

“Probably no other citizen of Florida 
today is carrying so many grave respon- 
sibilities. You have been called to the 
highest position of honor in the volun- 
tary gift of your profession. This is a 
tribute to a life given largely to public 
service. In spite of the overwhelming 
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tasks to which you were already com- 
mitted, we are not unmindful that your 
willingness to accept the presidency of 
the University of Florida Endowment 


Corporation is but an evidence of your 
disposition to make large icrifices 
wherever there is an opportunity for 


great service. 


The citation mentioned the fact that 


Mr. Loftin had already been honored 
with the degree of Doctor of Laws by 
his Alma Mater, Washington Univer- 
sity. Had it been ready only a few 
days later it would have included still 


honor, since | 
Loftin received the 
Doctor of 
sity, Philadelphia, Presi- 
dent Loftin has also been honored by 
initiation into Phi Beta Kappa at Wash 
ington and Lee and Phi Delta Phi, 


another similar resident 
honorary degree of 
Laws from Temple Univer- 


on June 13 


Blue 


Key and ODK at Florida. Among the 
universities of the country which he has 
addressed since his election as Presi 


Association, 
are H il 


Bar 
named 
Yale and Northwestern 


dent of the American 
in addition to the three 
vard, 


recent 


A Correction 
meeting 


N the report of the 
of the American Law Institute in the 


June issue of the JouRNAL it was stated 
that the Institute had 
of the Reporter for Trusts, 
jority of his advisers, to 


' ] } : 
adopted the view 


and a ma 


a general deposit of tru 
trust 
partment was not necessarily a breach 
of trust—that it “not 
under all the circumstances it 
sonable and prudent to make 
posit.” This is The 
of the Reporter 


in its V 


company 


was improper 11 


incorrect 


and his advisers 





was 
presented in the form of a proposed sub 
stitute for a Comment in Trusts, Ten 
tative Draft No. 2, which stated that 
“a trust company which makes a gen 
eral deposit of trust funds in its own 
banking department violates its duty to 
the beneficiary.” The Institute, how 


ever, rejected the proposed substitute 
and upheld the above provisior len 
tative Draft No, 2, which makes it a 
violation of duty to the beneficiary t 


make such deposits 


Carnegie Foundation’s Annual Re- 
view of Legal Education to Be 
Discontinued 

NDER date of May 27, 1935, the 
following letter was addressed by 
the Secretary of the Carnegie Founda 


tion to officials of national organiza 
tions, including the Section of Legal 
Education of the American Bar As 


sociation, which are professionally con 

cerned with legal education: 
“Publication of the Annual Review of 

Legal Education by this Foundation will 
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be discontinued after the current issue 
(for 1934). 1931 an- 
nounced, on pages 6-8, the intention of 


The Review for 


the Foundation not to carry this burden 


indefinitely; and all subsequent issues 
have contained a plain intimation that 
publication was continued only for the 
time being. 

“If the national organizations profes 


j 


sionally concerned with legal education 


desire that this or a similar annual ref 
erence work should continue to 
lished, and if they agree as to 
of them can best take up the task, or 
as to the establishment of a 
for this purpose, the Foundation will 
full cooperatiol 
Reed stands ready to turn 


he pul 
xc pud 


which 


glad to extend 
over to the 


designated agency all rele 
mentary 
able the experience 
quired in the Foundation’s 
education since 1913 


material, and to 


whi il 








+ ] 
study ¢ 


f 


( Signed ) HOWARD 


Washington 


June 15, 1935 


Supreme Court Building 


HE ¢ apitol at Washington was first 
occupied by the legislative branch of 
the Government in June, 1800, when 


this young nation was in its 24th year, 
counting from the Declaration of In 
dependence, July 4, White 
House first became the home of the ex 


1776 Che 


ecutive department when President and 
Mrs. John Adams occupied it in No 
vember, 1800, the nation then being in 
its 25th year. The Supreme Court 
Building is to be finished and first oc¢ 





pied in the fall of this A. D. 1935 and 
of the 
States of 


sixtieth 


Independence 
America the one hundred and 
Thus tardily 

physical 


do we consummate the 
ot our gove! 
into three coordinate br h 
Has this 


effect uf 


division 





17 
aeiay 


de signed 


ble 


inally 





on the way 
the past ? 


fact that this division physi 


any apprecia 
have 
Does the 


cally has finally been complete portend 


laws been construec 





believed base 


It is 





anything ? y 
history, that these questions be 
answered in the negative However 
the recounting of history is not our 


present purpose; which is, rather, to 
describe the building 

The Supreme Court Building is lo 
cated to the east of 
With its grounds, it 
block, or 
digenous 
though it 





“square” as you may hear in 
Washingtonians call it, al 


isn’t a 


square nor even a 
rectangle It is north of the | brary 
of Congress and northwest from the 


Folger Shakespeare Library 


John Marshall Centenary, | 835-1935 


NDER tne combined auspices I 
the Pennsylvania and Philadelphia 


Bar Associations exercises will be held 


at the Historical Society of Pennsyl 
vania, 13th and |] ist Streets, Phila 
delphia, July 2nd, 1935, at 3:15 P. M 
A tablet will lat placed at 424 Wal 
nut Street, containing the fe wing 
In t r 
that st 
JOHN M LRSHALI 
( ‘ 
I the | >t 
6. 1235 
of hi Nat honou 
An addre will be delivered Rob 
ert B. Tunstall, | of Richmond, Va 
IRA JEWE WILLIAMS, 


Letter 




















The front Or the ling I west 
It is of Corinthian architecture, the ex 
terior being white marble from Ver 
mont. It is built surrounding four in 
ner courtyards and has porticoes both 
west and east, a gal extend 
ing over the central portior rhe 
gable above the east portico ws a 
sculptural group by Hi: \. Mac 
Neil. On the frieze below inscribed, 
“Justice the Gua f Liberty.” 

In the pediment over the west portico, 
the sculptured group represents “Lib 
erty, enthroned,” guarded on the right 
by “Ordet \ nan tas¢ scan 
ning the future ready to detect any men 
ace to Liberty, and guarded on the left 
by “Authority,” with chain armor and 
a sword, in watchful restraint yet ready 
to enforce, if eC r\ t tes of 
justice. Fur t e left is a grou 
representing “Cour and “Research, 
present.” On the right, the correspond 
ing group rey] ’ and 
“Research, past e sculptor is Rob 
ert Aitken. Ths b v this west 


9s 
pediment carries t 


Justice Under La 


Che accompanying view shows this 
entrance of the building and is looking 


north of ea 


a little 





Upon entering the main hall from the 
west, One may proceed directly to the 
court room whicl between the two 
easterly courtyard The bench is in 
the east end of the room S 
lighted by windows on bi Si 
ing between colonnades, the colt 





onvent 
The walls are finis} ed with 
Spanish). The 


panels in marble border are of 


ing of light Siena Old ¢ 
(Italian). 
Ivory 


marble 


Vein marble { 


Broche 
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NEW HOME OF UNITED §S 


_ . irble ( Africar The floor, 


rh] 


e borders, will be car- 
The area is about 60 per cent 
the former court room in 

The new court room is 91 

82 feet and 44 feet high. It is 
completed as to details and 


| 


ready to photograyj 


valls of the attic or clere- 
court room show a frieze of 

xtensive carved marble panels by 
Weinman The east frieze 
representing “Majesty of 
ind “Power of Government.” 
The motif of the west frieze is “Justice,” 
figure of “Divine Inspira- 


north and south 
sions of the 
ivers of 


history, terminating 


of each frieze in allegorical 


9 The south frieze shows Menes, 
initer and ruler of upper and lower 
Egypt, about 4000 B. Hamurabi, 

ng Babylon, about 2075 B. C., 
Mose Solomon, Lycurgus, Solon, 
Dra Confucius, and Octavian the 
groups at the ends representing “His- 

ry nd “Fame.” In the north frieze 
there are represented Justinian, Mo- 
hammed, Charlemagne, King John, St. 


Hugo, Grotius, Blackstone, Mar- 


a i Napoleon, the ends of this 
frieze showing allegorical groups rep- 
resenting ‘Philosophy”’ and “I iberty 


In addition to the court room, the 


easterly section of this first floor, which 
is one story above the terrace, contains 
the four room office suite of the Chief 
Justice, which includes the Justices’ 


conference room, the three room office 


suites of the several Associate Justices, 
four of these suites being in the north 
wing and four in the south wing, the 
Marshal’s offices, and two conference 
rooms. The westerly section of this 
floor is occupied by the main hall, the 


Clerk’s offices, a room for the bar, a 


TATES SUPREME COURT 


public reception room, and rooms for the 
Attorney General and the Solicitor Gen- 
eral. 

On the second floor are the law li- 
brary, stack and document rooms to ac- 
commodate 108,000 volumes, librarian’s 
office, dining room, court reporter’s of- 
fices, and conference and reading rooms, 
the latter for the use of members of 
the bar. 

The third floor has the main reading 
room, a special library with space for 
approximately 90,000 volumes, assistant 
librarian’s offices, lawyers’ conference 
rooms, and stack rooms. The main 
reading room and adjacent spaces form 
a complete suite and are finished in ap- 
propriate manner with paneled and 
pilastered oak, completed by ornamental 
plaster ceiling decorated in color and 
gilt. There is a future stack room on 
the fourth floor planned to accommodate 
about 150,000 volumes. 

The ground floor, at the general level 
of the terrace, may be entered from 
each side of the building. It contains 
filing, stack, and storage rooms for the 
Clerk and the Marshal, a cafeteria for 
the official staff, rooms for the press, 
ladies’ waiting and rest room, office of 
the building superintendent, rooms for 
messengers and pages, women employes, 
mechanical staff, and telephone and tele- 
graph facilities. 

The basement is entered on the north 
and south sides from inclined driveways 
leading from Second Street East; that 
is, from the direction of the building’s 
east front. Room is provided here for 
the parking of motor cars. The me- 
chanical equipment of the building is 
on this floor, including the ventilating 
system, repair shops, facilities for re- 
binding of books, and other utilities. 
Certain sections of the building are pro- 
vided with conditioned air. Its general 
exterior dimensions are 385 feet east 
and west and 304 feet north and south. 
The cost will be under the appropriation 


authorized, which in itself is an achieve- 
ment in which the Supreme Court 
Building Commission, the Architect of 
the Capitol, and the consulting archi- 
tects take just pride. 

Corridors are arranged so that any 
Justice may go from his own chambers 
to those of the other Justices for con- 
ference, or to the court room, the con- 
ference rooms, or the library, without 
passing through the public corridors, or 
he may enter or leave the building in 
the same manner, while he is accessible 
from the public corridors by a direct 
well lighted corridor system at such 
times as may be convenient. No cere- 
mony is planned on the occasion of the 
Court’s convening for the first time in 
the new building at the opening of the 
annual term commencing on the first 
Monday in October next. 

Extension of N. R.A. 

By adopting Senate Joint Resolution 
113, in the form passed the day before 
in the Senate, the House, on Friday, 
June 14th, assured the continuance of 
the National Industrial Recovery Act 
in modified form for nine and a half 
months; that is, from the date it would 
have expired, June 16, 1935, until April 
1, 1936. 

Action on the resolution was finally 
obtained in spite of an involved parlia- 
mentary situation. There were allega- 
tions of “gag rule” by the opponents, 
but it was explained that, “This rule on 
the face of it would indicate that it is 
a gag rule or closed rule; but, as a 
matter of fact, it is not intended to op- 
erate in that way.” The reason it was 
not a gag rule was stated to be that 
an hour was given for discussion of 
the measure—30 minutes on the side. 
Under all the circumstances, the minor- 
ity seemed fairly well satisfied with 
this amount of time, recognizing the 
futility of any efforts which they might 
make to change the views of the House. 
The resolution passed by a vote of 336 
to 31; 63 not voting. A week earlier, 
the resolution of the same number (S. J. 
Res. 113), before being changed by the 
Senate, had passed the House by 265 to 
121; 45 not voting. 

The principal change which the Sen- 
ate made before passing this resolution 
on June 13th was to add the so-called 
“Borah amendment,” which really was 
an amendment suggested by Senator 
William E. Borah and modified by Sen- 
ator Pat Harrison; or vice versa, if you 
choose so to consider it, because as 
finally adopted the exact wording was 
by Senator Harrison, but in substance 
it followed Senator Borah’s suggestion 
and he agreed that the “legal effect of 
that would be the same as the effect of 
the amendment proposed by me.” The 


‘amendment as finally adopted by both 


houses is shown hereinafter following 
the section which it amended. 
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Section 5 of the N. I. R. A. is as 
follows: 

“Sec. 5. While this title is in effect 
(or in the case of a license, while sec- 
tion 4 (a) is in effect) and for 60 days 
thereafter, any agreement, or 
license approved, prescribed, or issued 
and in effect under this title, and any 
action complying with the provisions 
thereof taken during such period, shall 
be exempt from the provisions of the 
antitrust laws of the United States.” 

The extending resolution, after re- 
pealing “all the provisions of title I 
of such act delegating power to the 
President to approve or prescribe codes 
of fair competition and providing for 
the enforcement of such codes,” con- 
tinues thus: 

“Provided, That the exemption pro- 
vided in section 5 of such title shall ex- 
tend only to agreements and action 
thereunder (1) putting into effect the 
requirements of section 7 (a), including 
minimum wages, maximum hours, and 
prohibition of child labor; and (2) pro- 
hibiting unfair competitive practices 
which offend against existing law, in- 
cluding the antitrust laws, or which 
constitute unfair methods of competi- 
tion under the Federal Trade Commis- 
sion Act, as amended.” 

Since the codes are now out of the 
picture, both by the Supreme Court’s 
decision in the Schechter case and by 
the statute, the problem is suggested of 
just what is the relation of the N. R. A. 
“agreements” to the antitrust laws. It 
seemed to be agreed, at least by some 
members of the House, that a trade as- 
sociation or group of manufacturers, for 
example, who might enter into a mar- 
keting agreement with the President, 
which did not contain the provisions 
recited in the Senate amendment, would 
be subject to prosecution under the 
antitrust laws. 

Merely f 





code, 


from the wording of the 
amendment, the situation appears to be 
—so far as pertains only to the anti 
trust laws—that an agreement of the 
type referred to in the act may be sub- 
stituted for the “provisions of the anti- 
trust laws of the United States.” That 
is, the making of an agreement “pro- 
hibiting unfair competitive practices 
which offend against the anti- 
trust laws” comes within the exemption 
from the provisions of such laws. Some 
of the questions now being asked are: 
What would be the remedy for violation 
of such an agreement? May one stat- 
ute thus put in the hands of a portion 
of the interested parties the power to 
repeal another statute by the process of 
making an agreement which purports, 
perhaps by the most general terms, to 
serve the same purpose which the older 
statute was designed to accomplish? Is 
this different in effect from giving the 
President power to suspend at will the 
operation of a statute in certain in- 
stances which he may choose? 





The discussion of this measure 
throughout both houses will furnish a 
problem for those who like to search 
out the meaning of statutes by way of 
debate on them in Congress. As to the 
“Borah amendment,” for example, 
which eventually was adopted, some of 
those House members, who opposed the 
extension of the N. I. R. A., neverthe- 
less thought the resolution was better 
with the amendment than without it, 
and considered that it was “about the 
same thing as” amendments which they 
and others had offered when the reso- 
lution was up previously in the House, 
which amendments had been defeated. 
And a friend of the extension resolu- 
tion, in urging its passage with the 
“Senate amendment,” did so for two 
reasons: first, because “it means noth 
ing;” and second, because to send it 
back to the Senate would mean “delay, 
which those on the other side would 
like to see happen.” 

Query: Just exactly what did the 
House think it was helping enact into 
law by approving the Senate amend- 
ment? Can that be determined merely 
by the remarks of the few who talked 
on the subject either pro or con? Were 
all of those who did not talk willing to 
let the resolution speak for itself by 
its terms? All of which suggests the 
wisdom of the rule that the true mean- 
ing of a statute is to be derived from a 
correct interpretation of its printed 
words, wherever possible, rather than 
from Congressional discussion of the 
bill before its enactment either in com- 
mittee or on the floor. 

Constitutionality of Acts of Congress 

With bills being introduced in Con- 
gress, addresses on the radio, and sun- 
dry discussions in the public prints sug- 
gesting more or less thoroughly depriv- 
ing the courts, and even the Supreme 
Court, of the power to hold acts of Con- 
gress unconstitutional, it is of consider- 
able interest to find a brief in support 
of the right and the legal possibility 
of Congress itself “withdrawing” such 
power from the Supreme Court. A 
brief of this nature appears in the Con- 
gressional Record for May 29, 1935, 
at page 8726, appendix. It was placed 
in the record by Senator Homer T. 
Bone, of Washington, and was prepared 
by Mr. Morrow H. Moore, who, it is 
understood, is an attorney in the A. A. 
A. The brief does not have a specific 
title but in its first paragraph propounds a 
rather involved question and then states 
what the writer’s answer is. However, 
the Senator in introducing it indicated 
that it would be instructive to those in- 
terested in the “question of the power 
and right of the Supreme Court to sit 
in judgment on the constitutionality 
of acts of the Congress of the United 
States.” 

The answer of the writer of the brief 
to the question set out in the first para- 








graph was to the effect that, if Congress 
should take away original jurisdiction 
from both Federal Courts and State 
Courts in constitutional questions, a 
party would not be able to raise a ques- 
tion as to the constitutional validity of 
a Federal Statute by a bill of exceptions 
on a writ of error (assuming writs of 
error had not been abolished) from a 
State supreme court to the United States 
Supreme Court. 

A number of points which the brief 
seeks to establish in support of its 
thesis are: That Article III of the Con 
stitution establishing the judicial branch 
of our government is not self-executory ; 
That the judicial 
power (except in a few specified in 
and that, 
jurisdic 


disposition of the 
stances) belongs to Congress; 
once having granted appellate 
tion to the 

may later withdraw it 


Supreme Court, Congress 


Some of those holding views differing 
from Mr. Moore’s continued to wonder, 
even after reading his brief, how as a 


practical matter it would be possible to 


operate a government without having 


some agency for determining in an ac 
tual case of conflict (that is “as a neces 
sity in the determination of real, earnest, 
and vital controversy between individ- 
uals” as the Court said in Chicago, etc 
R. Co. v. Wellman (Mich. 1892), 143 
U. S. 345) who has the superior law 
on his side and therefore which person 
must yield to the other; unless the dis- 
pute is to be “determined by military 
and physical force” which the Court 
mentioned as an alternative in the case 
of Ableman v. Booth (Wis. 1859), 62 
U. S. (21 How.) 520. Then, there are 
other authorities of interest on this ele- 
ment, some of which are: U. S. v. Ger- 
maine (Me. 1878), 90 U. S. 510; Mont- 
gomery v. State (1908), 55 Fla. 97, 45 
So. 879: Choctaw (1870), 13 
Op. Atty. Gen. 357; Trial of Andres 
Johnson, 176; Rights of Settlers under 
Pre-exemption Laws (1861), 10 Op 
Atty. Gen. 61. 

It has been suggested that it might 
make little difference whether the pro- 
visions in the Constitution establishing 
the judicial branch of the Government 
are self-executory so long as they are 
mandatory upon Congress (Martin v. 
Hunter (1816), 14 U. S. (1 Wheat.) 
328) and have been acted upon. And, 
even if true that the disposition of judi- 
cial power, except in a few 
instances,” 


Indians 





“specified 
belongs to Congress, might 
it not be that some of those “specified 
instances” are that “the Supreme Court 
shall have appellate jurisdiction, both 
as to law and facts” in “all cases, in 
law and equity, arising under this Con- 
stitution, [and] the laws of the United 
States.” Art. ITI, Sec. 2, 
clauses 2 and 1? Can it properly be 
said that Congress ever “granted” or 
needed to “grant” appellate jurisdiction 
to the Supreme Court in cases of the 


kind just referred to? 


Constitution, 
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ADDRESS OF ATTORNEY GENERAL CUMMINGS 
TO JUDICIAL CONFERENCE, FOURTH CIRCUIT 


irst Difficult Step toward Securing a Better System of Federal Procedure Has 
Been Taken, and All that Remains Is to Carry Out the Clear Mandate of the Law— 
Project Requires Whole-Hearted Cooperation between Bar and Court—Enthus- 
iastic Response of Committees in All Ten Circuits to Chief Justice’s Request 
for Such Cooperation—Opportunity for Profession to Make Beneficent 
Contribution to Our Social Structure* 





occasion I made the statement 
to vindicate and enforce 
tantive rights. Procedure is merely the 
designed to secure an orderly presenta- 
al controv If that machinery is so 
that it serves to delay justice or to 
rap the unwary, it is not functioning properly 
ind should be overhauled.” This should be a meas- 
task upon which we are engaged. It 
well be that because of our familiarity 
tain procedural rules and devices it is more 
fot as lawyers and judges to con- 
ue their use. That, however, is not the test 

ve must apply. 
The weird old rituals of primitive peoples 
vere convenient for the medicine men of those 
: early days; but no one would justify them today. 
teresting story is told of Chief Justice Taft, 
Governor General of the Philippines, he 
went to visit one of the islands in the Archipelago, 
hunting was practiced by the natives. 
He s informed that it was impossible to uproot 
he custom without exterminating the tribe. He 


previous 
“Courts 





exist 


ersies 


oO! enient tor wus 


here head 


ted, however, that he be taken to see the 

Chi d he inquired in his kindly way about the 
some custom The Chief informed him 

that it was a tradition of the tribe that before a 


uld become a man and enter into the rights, 

nd privileges of manhood, he must kill an 

d bring his head to the tribal council to 
Mr. Taft suggested to the Chief 
here were two ways of making laws; one by 
legislation. He proposed that 
ernor General and Chief as tribal com- 
should convene a legislative session of the 
for a reconsideration of the law. 
was much intrigued by the idea; the 
session was held with due dignity and 
ceremonial and a new law adopted, 
p ¢ ways and means of proving that nature 
continued to 


worth 


d one by 


uncilors 


The Chief 


uippropriate 


function in its usual and normal way 
the development of boys into men. Thus the 
ract headhunting on that particular island 


idoned. 


I do not 


mean by this narrative to suggest that 

ur hoary old rules of procedure savor of 
1aracter of headhunting, though students of 
comparative law have made remarks almost as dis- 
Let us use the story, rather, as an 


paraging 

extré illustration of the fact that something 
" ed e Fifth Conference of the Fourth Judicial 

Circuit of the United States, held at Asheville, N. C., June 6, 1985. The 

A ttorne neral was unable to be present, and the address was read by 

H v Ss \ » the Attorney General. 
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which we have long done and have become used 
to doing may not necessarily be the best way of 
accomplishing the desired objective. I have fre- 
quently observed, in the contacts which I have 
made with procedural rules in various states, that 
on one side of an imaginary boundary line there 
may be in practice a cumbersome complicated rule, 
while on the other side of the line a most simple 
convenient one obtains. Apparently it does not 
occur to the lawyers of the first state that it may 
be possible to avail themselves of the simpler 
method. 

The very history of the securing of the legisla- 
tion which made our present effort possible pro- 
vides a good example of the stultifying effect of 
inertia and indifference in approaching these 
problems. 

The first, great, difficult step has been taken. 
The only problem now remaining is whether we are 
willing and able to carry out the clear mandate of 
the law. Granting a period of difficulty, while 
the new rules are being fitted to the judicial ma- 
chinery, we should look ahead to a time two or 
three decades from now, when the lawyers and 
judges of that day will pay tribute to our work, 
as one of the beneficent contributions of our pro- 
fession to the social structure and to the orderly 
functioning of government. 

Lawyers as a group are looked upon as a con- 
servative lot. We have certainly lagged behind 
other countries in the matter of purging our ranks 
of the misfits and incompetents, and in removing 
technical procedures which delay, often for years 
at a time, the trial of issues on their merits. 

For many years the primacy of the lawyers 
was an outstanding feature of American life. The 
lawyer's role in the foundation of the Republic 
was a great one, and almost half of the signers of 
the Declaration of Independence and a large per- 
centage of the members of the Constitutional Con- 
vention were lawyers. All but a few of our Presi- 
dents, and a majority of the members of their 
cabinets, have belonged to the legal profession. In 
legislative bodies lawyers have predominated. 
During the early part of the 19th century the 
lawyer was the great advocate; the great political 
leader; and often a great scholar. But in this 
generation we have entered into another era in 
which the business lawyer tends, in some jurisdic- 
tions, to predominate. He often has lost the old- 
time lawyer’s interest in the public questions of the 
day, and has little or no concern with law as a 
science, or aS a means of satisfying human wants. 
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He rarely concerns himself with the great mass of 
human problems that press upon the courts of law 
for recognition and solution. 

Whatever objection there may be to the great 
movement which we are assembled here to discuss, 
and in most quarters there will be none, comes 
largely, I think, from the inertia of some members 
of our modern bar—a disinclination to devote time 
to the more important problems which face us as a 
profession—together with a feeling of local pride 
on the part of some which resists any change in 
procedural customs. 

This is the sort of project in which we must 
have wholehearted cooperation between the bar 
and the court. I cannot help but view it as an 
enterprise which will test whether the bar is really 
entering upon the period of decadence that some 
critics, particularly among the laymen, have seen 
fit to forecast, a period in which the lawyer is no 
longer a leader of men but a mere caretaker of 
clients. To build and maintain this new system of 
procedure there must be an esprit du corps among 
members of the bar. The general public will watch 
with interest to see whether the lawyers of this 
country will stand united in the common effort to 
formulate and establish a system which will guar- 
antee simplicity and speed in the settlement of civil 
disputes. 

Now, it is my pleasure to be able to inform 
you, Mr. Chief Justice, that from all ten Circuits 
of the Federal Judicial system, there has come the 
most hearty and willing response to your request 
for cooperation in this great task. Your suggestion, 
made at the last Judicial Conference, that each 
Senior Circuit Judge should request the District 
Judges to appoint, in each District, a Committee of 
representative lawyers, or that he should, himself, 
appoint such a Committee for the Circuit, has been 
complied with in every instance. The Committees 
so appointed have in turn called to their aid mem- 
bers of the teaching branch of the profession. You 
will be pleased to know that in the ten judicial 
circuits, more than one hundred federal judges, five 


hundred practicing lawyers and many law teachers 
and research scholars are participating in this great 
project. All this has gotten under way in less than 
a year since the law was passed 
' The Chief Justice in a recent address stated 

succinctly our objective in the task which we have 
undertaken, namely, to secure 

‘A simplified practice which will strip procedure of unnec- 
essary forms, technicalities and distinctions, and permit the 
advance of causes to the decision on their merits with a 
minimum of procedural encumbrances.’ 

Generally speaking, the attainment of that ob- 
jective requires that the rules to be prescribed 
should deal with broad general provisions, leaving 
minor details to be worked out by Court and 
counsel according to the necessities of the particu 
lar case. The curse of procedural systems set up 
by legislative enactment has been the effort to pre- 
scribe minute details, which, while appropriate in 
each case to some situation, were entirely inappro- 
priate to another. 

Some of our procedural m 
such long standing that many of us learned them 
as students, when, quite undiscriminating, we at 


nstrosities are of 


tempted to encompass the whole body of law; then 
becoming ardent protagonists ve justified its 


idiosyncracies to the skeptics and now find our 
selves in the position of looking objectively at the 
whole imposing structure for the first time 

Moreover, we should remember that though 
our immediate task is the setting up of rules of 
Federal procedure, our establishing 
simple, broad and effective procedural devices for 
that jurisdiction, should be but a beginning in 
establishing similar rules for uniform adoption 
throughout the states. Is it too much to hope for 
such a consummation? Our experience during the 
last. two years and the enthusiastic, nationwide 
response to this present call assure us that we are 
entering into an era of splendid cooperation and 
high intelligence in the science of jurisprudence 
and the practice of law. May we measure up fully 
to our opportunity and our responsibility 


success in 
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Professor of Law, l 


N extending to me an invitation to attend this meet 
ing of the Judicial Conference of the Fourth Cir- 
cuit, and to participate in the discussion of the im- 
portant subject to which its sessions are being devoted, 
Judge Parker assigned meno specific topic, but left 
me free to deal with any of the problems involved in 
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the execution of the rule-making power under the re- 
cent Act of Congress. 

Before the task of proposing and formulating spe- 
cific rules can be undertaken with much promise of 
success, there are certain preliminary problems affect- 
ing the scope and plan of the work which require at 
least a provisional solution 

It is necessary to consider what rest 
limitations, if any, are imposed or retained by the Act, 
what specific purposes are to be served by, and what 
results are to be expected from, the operation of the 
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be drawn, what general principles of pro 
policy should be employed to safeguard their 
eness, and how they should be formulated so 
ike them sufficiently definite for convenient use 
he same time flexible in their operation. 
s to the consideration of some of the problems 
pe that I invite your attention this morning. 


[THe PURPOSE OF THE ACT 


rive the Supreme Court of the United States 
nd publish rules in actions at law. 
Senate and House of Representatives 
States of America in Congress assembled, That 
Court of the United States shall have the power 
general rules, for the district courts of the 
tes and for the courts of the District of Columbia, 
ess, writs, pleadings, and motions, and the 
ure in civil actions at law. Said rules shall 
re, nor modify the substantive rights of 
They shall take effect six months after their 
fter all laws in conflict therewith shall 


er force or effect 





[he court may at any time unite the general rules 
it for cases in equity with those in actions at 
secure one form of civil action and procedure for 
i wever, That in such union of ftules the right 





as at « 1 law and declared by the seventh 
t to the Con n shall be preserved to the parties 
Such united rules shall not take effect until they 







een reported to Congress by the Attorney General 
ning of a regular session thereof and until after 


June 19, 1934. 48 U. S. St. L. Chap. 651. 

first to be noted that the Act contains no state- 
its purpose. Neither does it contain any indi- 
-stion as to the relation between the new 
e prescribed for the United States courts, and 
of practice followed by the state courts. Ab 
formity by the federal courts with the local 
tice, if directed by general rules of the Su 
urt, or absolute uniformity among the federal 
urts, through the adoption of a complete and 
lent federal code, or a partial use of each. of 
nciples, would seem to fall equally within the 
the statute. The matter is left entirely open. 

ps the failure of the statute to provide that 
tice prescribed by the rules should be uniform 
the several districts, was due to the fact that 
onents of the act really had two purposes in 





primary purpose seems to have been to se- 
ormity of practice between state and federal 
tting in the same districts, but this was to 
by authorizing the promulgation of federal 
ch would be likely to be adopted by the states 
is is shown by the original resolutions proposed 
lton and his committee on Judicial Admin- 
nd adopted by the American Bar Association 
as, Section 914 of the Revised Statutes (the con- 
has utterly failed to bring about a general «uni- 
leral and state proceedings in civil cases, and 
reas, It is believed that the advantages of state 
1 be be htained by a permanent uniform sys- 
he necessary rules of practice prepared by the 


tes Supreme Court 
v, therefore, be it resolved 
That a complete uniform system of law pleading 
vail in the federal and state courts; 


That a system for use in the federal courts, and 
vith all necessary rules of practice or provisions 
ld be prepared and put into effect by the Supreme 
United States.’ 7 A. B. A. Rep. 434. 

lan of a model code was never pressed, 
and no provision expressly contemplating a 
code of federal practice was ever incorpo- 


rated in any bill. The first bill offered authorized the 
regulation of “the entire pleading, practice and pro- 
cedure to be used in law actions,” thereby possibly 
stressing the idea of a complete system of federal rules. 
38 A. B. A. Rep. 542. But even the implied sugges- 
tion contained in the word “entire” was presently 
dropped, and no language remained which could be 
said to indicate that a complete code of practice was 
necessarily contemplated. 49 A. B. A. Rep. 485. 

It may therefore be assumed, so far as the purpose 
of the proponents of the act is of any present interest, 
that their chief concern was to get rid of the uncer- 
tainties of the conformity act, and to establish a real 
conformity in practice between state and federal courts, 
that the promulgation of federal rules was suggested 
as a means to that end, and was not designed to intro 
duce uniformity among federal districts as a primary 
end in itself. The act, however, did not incorporate 
any reference to the proposed method, and left the Su- 
preme Court free to use its rule-making power in any 
way that it should deem advisable 


II. 
RESTRICTIONS IMPOSED BY THE ACT 

Two conditions only are imposed by the terms 
of the Act: (1) The rules shall neither abridge, en 
large or modify the substantive rights of «ny litigants. 
(2) They shall be “general’ rules. 

As to the first of these conditions, the term “sub- 
stantive rights” will require definition. A line must 
be drawn between the two categories of “pleading, 
practice and procedure” and “substantive rights.” 

The chief difficulty in drawing this distinction is 
that the terms involved have acquired no settled mean 
ing. This is due to the fact that they have been used 
in different senses in solving different types of prob- 
lems. 

(a) The distinction has been used, in cases of 
conflict of laws, to provide a basis for determining 
whether the law of the forum, or the law of the place 
of performance or the place where the cause of action 
arose, shall be followed. If the matter is procedural, 
the former governs; if it relate to substantive rights, 
the latter controls. 

(b) It has been used, in dealing with the ex post 
facto clause of the constitution, to determine whether 
specific laws were to be condemned as transgressing 
the constitutional prohibition. If they dealt with mere 
matters of procedure, they were likely to be held valid, 
but if they affected substantive rights they were held 
void. 

(c) It has been used to determine whether or not 
a statute was to be given a retroactive effect, such 
effect being deemed proper if it related solely to pro- 
cedure, but improper if it related to substantive rights. 

(d) It has been used to determine whether state 
rules were to be followed in the federal courts under 
the Conformity Act. 

(e) And it has been used in the interpretation of 
grants of power to regulate judicial procedure. 

A distinction used for such diverse purposes 
would naturally acquire diverse meanings, for that 
meaning. would be adopted in each case which would 
best serve the. purpose for which it was being em- 
ployed. . The line between substance and procedure in 
conflict of laws is drawn to serve the convenience of 
the forum; in dealing with ex post facto laws it is 
drawn to provide practically important safeguards in 
protecting human rights; in construing laws as pro- 
spective or retrospective, the line is usually drawn with 
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a view to the preservation of vested property inter- 
ests; in administering the conformity act, the line has 
been so drawn as to protect the independence and ef- 
fectiveness of the federal courts against state restric- 
tions, which are considered inimical to the proper per- 
formance of the duties of the federal judiciary. The 
definitions which the courts have given to effect these 
various purposes differ among themselves, and the same 
matter which is held to be procedural for one purpose 
may be deemed substantive for another. 

It could hardly be doubted, for example, that, 
for the purpose of determining the scope of a grant of 
rule-making power in matters of procedure, this term 
would be construed to include the regulation of the 
course of the trial and the manner of instructing the 
jury. And yet in Nudd v. Burrows (1875), 91 U. S. 
426, it was held, for the purpose of determining how 
far the federal courts must follow state practice under 
the conformity act, that these matters were neither 
practice, pleading, nor a form or mode of proceeding. 

The purpose of the present grant of rule-making 
power should therefore constitute an important guide 
for determining what should be deemed procedure and 
what should be considered matter of substantive right. 

It would seem reasonable to assume that the gen- 
eral purpose of the present Act was to confer upon 
the Supreme Court of the United States broad regu- 
latory powers over federal machinery for the admin- 
istration of justice, in order to increase its general 
effectiveness. No special purpose is apparent which 
would be served by restricting its scope. The right 
given to the Court to override existing statutes indi- 
cates a purpose to confer broad rather than narrow 
powers. Under this view, all those rights and duties 
which control the relations of individuals with each 
other and with the body politic, would remain under 
legislative control; but the means and the methods by 
which those rights and duties are to be protected and 
enforced through the courts, would be under the direc- 
tion of the Supreme Court. In other words, the rights 
which may normally be enjoyed under the legal sys- 
tem without recourse to a court, or the final equiva- 
lents therefor offered by the law in case they are 
denied, are substantive, but when the parties have been 
drawn into litigation, every means and facility which 
the court offers, whether through its ordinary mech- 
anism or through special proceedings or auxiliary rem- 
edies, to aid or protect those rights or to provide those 
equivalents, is procedural. 

This was the interpretation put upon the grant of 
rule-making power under the English Judicature and 
County Courts Acts. In Poyser v. Minors (1881), 7 
Q. B. Div. 329, the Court of Appeal, speaking by 
Lush, L. J., said: 

“*Practice,’ in its larger sense—the sense in which 
it was obviously used in that (the County Courts) Act, 
like ‘procedure’ which is used in the Judicature Acts, 
denotes the mode of proceeding by which a legal right 
is enforced, as distinguished from the law which gives 
or defines that right, and which by means of the pro- 
ceeding the Court is to administer—the machinery as 
distinguished from its product.” 

If this interpretation of the scope of procedure is 
approved, the new federal rules may include the right 
to use, and the manner of using, every proceeding, 
operation, expedient or device capable of contributing 
to the progress of the cause, from the beginning to 
the end of the litigation, including mesne and final 
process and every type of auxiliary remedy, but they 
should not deal in any way with the character of the 





rights which are to be determined by the final judg- 
ment. 

A question might perhaps be raised whether the 
right to arrest the person or seize property on orig- 
inal process, or the right to employ attachment, gar- 
nishment, execution or other similar remedies, all of 
which constitute direct interference with personal lib- 
erty or control over property, ought, on grounds of 
public policy, to be deemed procedural rather than 
substantive. It will make no practical difference, how- 
ever, in the operation of the federal courts, which view 
should be taken regarding these proceedings, provided 
they are not sought to be controlled by special federal 
rules of court. The rights conferred by the state will 
in that case be administered by the federal courts 
either on the theory that they fall under a conformity 
rule if they are deemed to be procedural, or on the 
theory that they fall under the statute (28 U.S. C. A. 
Sec. 725) making state laws rules of decision, if they 
are deemed to be substantive. 

The only practical difficulty, therefore, which is 
likely to arise in connection with the distinction between 
procedural and substantive rights, can be avoided by 
omitting from the special federal rules matters of this 
type regarding which any serious question may exist, 
and allowing the law of the state to control. 

Does the act include authority to make rules of 
evidence ? 

While too much stress should not be laid upon 
verbal distinctions, it is a fact which cannot escape 
attention that the present act uses a broader term in 
conferring power upon the Supreme Court than did 
the conformity act in prescribing the field within which 
state rules were to be followed. The latter statute re 
quired conformity regarding “practice’’ and the “forms 
and modes of proceeding.” The present act grants 
power to make rules governing “practice and pro- 
cedure.” 

In Kring v. Missouri (1882), 107 U. S. 221, 231, 
the court, speaking through Mr. Justice Miller, un- 
dertook to enquire, in a case involving a question of 
ex post facto legislation, what was meant by the term 
procedure. The court said: 

“The word ‘procedure’ as a law term is not well 
understood, and is not found at all in Bouvier’s Law 
Dictionary, the best work of the kind in this country. 
Fortunately, a distinguished writer on Criminal Law 
in America has adopted it as the title to a work of two 
volumes. Bishop on Criminal Procedure. In his first 
chapter he undertakes to define what is meant by pro- 
cedure. He says: S. 2. The term ‘procedure’ is so 
broad in its signification that it is seldom employed in 
our books as a term of art. It includes in its mean- 
ing whatever is embraced by the three technical terms, 
Pleading, Evidence, and Practice If this be a just 
idea of what is intended by the word ‘procedure’ as 
applied to a criminal case, it is obvious that a law which 
is one of procedure may be obnoxious as an ex post 
facto law.” 

The New York Court of Appeals quoted the same 
language from Mr. Bishop, in Sackheim v. Pigueron 
(1915). 215 N. Y. 62, 73, 109 N. E. 109, 111, in a 
civil suit, in support of the doctrine that a change in 
the rules of evidence was “only a change in pro- 
cedure.” 

In Thomson v. Missouri (1897), 171 U. S. 380, 
385, the court said of rules of evidence regarding dis- 
puted handwriting, that they “relate to modes of pro- 
cedure only.” 

Legislative usage has firmly established this view 
of the scope of procedure. Following the example of 
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the Field Code in New York, it has become almost 
iniform American practice to place statutory rules of 
with the rules of pleading and practice, as 
the code of civil procedure. 
would not, therefore, seem to involve a strained 
nstruction of the present Act to suggest that its grant 
regulatory power over procedure might be deemed 
to include authority to prescribe rules of evidence. 
That state rules of evidence have been administered by 
he federal courts under 28 U. S. C. A. Sec. 725, as 
iles of decision, rather than under 28 U. S. C. A. 
Sec. 724, as matters relating to “practice” or “forms 
| modes of proceeding,” would not appear neces- 
sarily to preclude the view that evidence is neverthe- 
less a branch of procedure 
Vhether the Supreme Court would consider such 
rtaking expedient is an entirely different ques- 
tior The subject of evidence is one of the most in- 
| technical in the law, it probably contributes 
any other part of procedure to the delay and 
of litigation, it tends unduly to exalt the skil- 
Iness of counsel as a factor in the determination of 
nd it gives the public an uneasy feeling of 
ystery and unreality in the administration of justice. 
Simplification of evidence cannot be hoped for 
he legislature, and there seems to be no indica- 
it it will be brought about by judicial decisions. 
The eventual solution of the problem would seem to 


evidence, 


if 


e in the gradual development of rules of evidence 
by rules of court which confer a large discretion upon 
he trial judge. 


rhe second condition imposed by the statute is 
it the rules shall be “general.” 
‘General rules” would ordinarily mean rules “of 


general and uniform application” throughout all dis- 
tricts. To whatever extent the rules might prescribe 
the use of the local state practice in dealing with des- 


ignated matters of procedure, they would be general 
rules if they applied uniformly throughout all the 


\ general law is one which applies to, and oper- 
rmly upon, all members of any class of per- 
sons, places or things. It has frequently been said 
that a law is general if it is framed in general terms, is 
| to no locality, and operates equally upon all 


of a group of objects which are distinguished by char- 


icteristics sufficiently marked or important to make 
them a class by themselves. If conformity rules should 
be framed in general terms, should be restricted to 


' 


cality, and should operate upon all rules of prac- 
tice of designated types or classes, they would seem 
to meet this test. 

[he conformity act (28 U. S. C. A., Sec. 724) 
applies to all states, and operates uniformly upon all 
state rules relating to practice, pleadings and forms 


and modes of proceeding. It has undoubtedly been re- 
garded, and properly so, as a general law. Title 28, 
of the United States Code of Laws, has many sec- 


tions which provide that rules of practice of the sev- 

s regarding specific procedural matters shall 
be the rules of practice in the federal courts held in 
those states respectively. This is true, as to qualifica- 
tions and exemptions of jurors (Sec. 411), as to spe- 
cial juries (Sec. 418), as to the mode of taking deposi- 
tions (Sec. 643), as to depositions in perpetuam (Sec. 
645), as to special bail in suits to recover penalties 
(Sec. 755), and as to imprisonment for debt (Secs. 
843-845 ) The federal statute providing that state 
laws shall be rules of decision (28 U. S. C. A., Sec. 


725) is of the same type. All of these operate uni- 


eral State 


formly throughout all the states, and presumably should 
be deemed general laws. 

Rules of the Supreme Court by which all or any 
classes of the rules of practice of the several states 
should be made rules of practice for the federal courts 
held therein, would seem to be identical in character 
with the foregoing statutes, and if so should be deemed 
to be “general” rules, and therefore authorized by the 
language of the new Act, to whatever extent the Court 
may consider such conformity advisable. 

ITI. 
LiMiTATIONS Rerainep UNDER THE Act 

The Chief Justice has announced that the Court 
will not confine itself to the exercise of the limited 
authority conferred by the first section of the Act, to 
make rules only for actions at law, but that it will 
undertake, under the additional grant of power in the 
second section, to unite into a single system rules of 
practice for both law and equity. 

There are certain possible difficulties, however, in 
providing a fully satisfactory union of legal and 
equitable procedure under the existing congressional 
legislation. 

The rule-making power of the Supreme Court in 
equitable proceedings is granted by 28 U. S. C. A., 
Sec. 730, which provides that “The Supreme Court 
shall have power to prescribe, from time to time, and 
in any manner not inconsistent with any law of the 
United States, the forms of writs . . .” ete. 

The new Act, 48 U. S. St. L., Chap. 651, grants 
power to make rules regulating procedure “in civil 
actions at law” without any restriction whatever, and 
provides that when such rules have been promulgated, 
“all laws in conflict therewith shall be of no further 
force or effect.” 

Accordingly, under these provisions, law rules are 
not limited by federal statutes, while equity rules are 
so limited. In other words, all congressional legisla- 
tion dealing with equitable procedure will remain in 
force, and limit the rule-making power ‘n that field. 
Therefore, any rule covering procedure both at law 
and in equity would operate in equity with statutory 
limitations and at law without statutory limitations. It 
would follow that uniformity could not be realized in 
a unified system of rules except within the restrictions 
placed by statute upon procedure in equity. 

There are numerous federal statutes, such as those 
dealing with contempts (28 U. S. C. A., Sec. 389), 
with production of books and writings (Id., Sec. 636), 
with depositions (Id., Secs. 639-653), with consolida- 
tion of actions (Id., Sec. 734), with amendments (Id., 
Sec. 777), and with substitution of parties in case of 
death, etc. (Id., Secs. 778-780), which relate to mat- 
ters germane to both law and equity procedure, and 
all of these would seem to constitute restrictions upon 
any consolidated set of rules designed to unify pro- 
cedure at law and in equity. 

Can a grant of power be found in Section 2 of 
the Act which will eliminate the restriction just noted ? 

The only authority conferred in express terms by 
Section 2 is authority to unite the rules prescribed by 
the court for equity cases with those in actions at law. 
There is no express authority to make rules of either 
kind, but only to unite them. The purpose of such 
union is stated. It is “to secure one form of civil ac- 
tion and procedure for both.” 

Can this language, defining the purpose, be con- 
strued as a grant of power to override procedural stat- 
utes in equity which limit the effectiveness of the union 
which the court might desire to bring about? Or 
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should it be held that the one form of civil action and 
procedure, which was to result from the union, must 
nevertheless be employed subject to all the limitations 
imposed by federal statutes on procedure in equity? 

If Section 2 of the Act is held not to conter un- 
restricted power to make rules in equity, any fully uni- 
fied system of general application will be strictly lim- 
ited by the federal statutes dealing with procedure in 
equity. 

Obviously the question here involved is funda- 
mental and lies at the very threshold of the problem. 
The answer given will determine the method to be 
pursued in formulating rules for the union of pro- 
cedure at law and in equity. 

If rule-making power in equity has not been en- 
larged by the present Act, two possible courses sug- 
gest themselves. 

(1) All those aspects of procedure which are af- 
fected by federal statutes might be withdrawn from 
the operation of the unified system, and be regulated 
at law by such rules as the court might desire, and 
in equity by such rules as the statutes would permit. 
This would result in three sets of federal rules, one 
exclusively for law cases, and one for equity cases 
and one for both,—an excessively complex arrange- 
ment. 

(2) A complete unified set of rules for law and 
equity might be drawn, in terms as broad as though 
there were no statutory restrictions, but with an ex- 
press provision that when applied to suits in equity 
they should be effective only in so far as they did not 
conflict with any law of the United States. This 
would not seem particularly difficult to administer, and 
its simplicity would commend it. 

There would be a further advantage in immedi- 
ately promulgating a fully consolidated system of 
rules, even if restricted in their operation on the equity 
side by federal statutes. Congress might, at any time, 
remove the limitations by conferring the same rule- 
making power in equity as at law, and in case of such 
legislation the unification would automatically become 
complete without any change in the substance of the 
rules. 

IV 
EXTENT THE PRINCIPLE OF CONFORMITY 

To State Practice SHouLD Be RETAINED 

The United States of America presents the only 
instance in the modern world of a federal state which 
has been provided with a separate system of courts. 
But the burdensome effect of the simultaneous opera- 
tion of two independent systems of jurisprudence in 
the same territory, has been mitigated by a very ex- 
tensive use, on the part of the federal government, of 
the principle of conformity with the laws and practice 
of the states. The laws of the several states have been 
adopted as rules of decision in common law actions (28 
U. S. C. A. 725), and the so-called Conformity Act 
has identified the federal procedure at law with that 


To Wuat 


of the states “as near as may be.” (28 U. S.C. A. 
724.) 

The federal courts employ the state remedies of 
attachment, garnishment, execution (28 U. S. C. A. 


726, 727), and civil arrest (Ex parte Crawford, 154 
Fed. 769); they enforce statutory rights created by 
the states in the manner provided by such statutes 
(United States v. Southern Dredging Co., 251 Fed. 
400) ; they follow the state laws as to competency of 
witnesses (28 U. S. C. A. 639-652), and the statutory 
state rules of evidence (Connecticut Mut. Life Ins. 
Co. v. Union Trust Co., 112 U. S. 250): they follow 








state statutes of limitation (Bank of Alabama v. Dal- 
ton, 9 How. 522); they employ state procedure for 
condemnation of property (40 U. S. C. A. 258) ; they 
generally follow the state form of original process 
(United States v. Rose, 14 Fed. 681), and state meth- 
ods of service (Herriage v. Texas & P. Ry. Co., 11 
Fed. (2d) 671) ; state qualifications of jurors are con- 
trolling in the federal courts (28 U. S. C. A. 411), 
and they follow the forms and effect of verdicts as 
prescribed by state practice (Bond v. Dustin, 112 
U. S. 604); state methods of assessing damages on 
default (Johnson v. Bridgeport etc. Metal Co., 125 
Fed. 631), and state rules as to the right to costs, 
security therefor and the collection thereof are gener 
ally followed (Longsdorf, Cyc. of Fed. Prac., Sec. 
471). 

It is probable that in at least one type of cases it 
would be impossible, under the decisions of the Su- 
preme Court, for rights to be enforced at all in the 
federal courts otherwise than by conformity to state 
practice. This is where “the provision for the right 
is coupled with a provision for a special remedy,” in 
which case “that remedy, and that alone, must be em- 
oe. Tennessee Coal and Iron Co. v. George, 233 
U. S. 354. 

"hie vast background of conformity has un- 
doubtedly facilitated the operation of the federal courts, 
and has tended to create an impression of unity of 
purpose and method in the operation of our dual ju- 
dicial system. Its weakness has been the uncertain 
extent of the divergence which was permissible. As 
a measure of self protection, the federal courts have 
refused to submit to a rigorous adherence to rules im- 
posed by another sovereignty, and they have used their 
own discretion as to when they would, and when they 
would not, conform. The eclectic systems of procedure 
thus developed by the federal judiciary were perhaps 
intrinsically superior to the state systems out of which 
they were constructed, but they produced much con- 
fusion in their administration 

Under the new Act of Congress, while substan- 
tive conformity remains unaffected, the retention of 
procedural conformity is a matter committed entirely 
to the judgment of the Supreme Court. Should it be 
made as complete as possible, or should it be entirely 
swept away? Or, on the other hand, should a sound 
basis be sought for differentiating between two types 
of procedural provisions, one type to be regulated en 
tirely by special federal rules, and the other to conform 
to the state practice? 

These questions require an examination of the 
substantial advantages which are possible of attainment 
through the exercise of the power granted by the Act. 

1. Perhaps the first of these advantages would 
be the elimination of the present uncertainties of federal 
procedure. 

This has long constituted the greatest burden of 
the federal bar. It was the inducing cause of the cam- 
paign for the grant of rule-making power to the Su- 
preme Court. 

But removal of these uncertainties can be accom- 
plished equally well by any of the three methods above 
suggested. Absolute conformity with local state prac- 
tice would make federal procedure perfectly definite: 
so, also, would the promulgation of a complete and 
independent code of federal procedure: and so, also, 
would any combination of strict conformity with spe- 
cial rules. 

The cause of the uncertainty has been the presence 
of the variable “as near as may be” in the Conformity 
Act, and the free use of that variable, whenever occa- 
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dealing with rules of state 


yf the field of conformity can 
torily established, and within that field the 
of the state practice are accorded the same 
as special federal rules, the uncertainties of 


boundaries 


ractice will disappear. 


; 


second portant advantage would be a 

f the burden imposed upon the bar by the 
nt systems of procedure. 

the lawyer who practices chiefly before both 

state courts and the local federal court, the 

duplicate systems would be reduced to a 

the use of one system of practice in both 

federal courts his could be accomplished 

present Act by rules requiring strict con 


ibject to such exceptions as are necessary 


rve the peculiar jurisdiction and organization 


judicial system. 
he lawyer whose practice chiefly requires him 
district to district in conducting federal 
the burden of duplicate systems would be re 
minimum by the use of a complete uniform 
ractice for the federal courts. 
this head, sharp controversial elements 
ed, since the interests of the two classes 
rs are largely incompatible. 
group of lawyers which practices chiefly in 


I 


is federal courts, such as patent and trade- 


vyers, and to some extent the group of lawyers 


ge cities who have national reputations and 
itions with interstate transportation systems 


nal institutions and industries, will be more 


benefited by uniformity among the various fed- 


ts than by conformity between state and 
urts sitting in the same districts. 

easy, however, to overestimate the advan 
general uniformity even to these lawyers. 
variably, local counsel are employed, and 
ue to be employed, by lawyers carrying on 
is litigation in other states, whether in the 
deral courts 

ther group of lawyers, whose practice chiefly 
state and federal litigations in their own 
be more substantially benefited by con 


between state and federal practice within the 


federal uniformity throughout the nation. 

the larger of the two groups. 
listinct balance of advantage to the bar in 
reduction in the burden of duplicate sys 
cedure, would therefore appear to be found 
rules which would produce the largest de- 
conformity between the state and federal 
mpting to appraise the benefits to be derived 
federal procedure, experi- 
ests that complete uniformity among the dif- 
an unattainable ideal. There 
divergence of interpretation among the 
s of appeal, and this would tend to in- 
the Supreme Court becomes more and more 
with constitutional questions and important 
national policy, and finds diminishing oppor- 
nclination to act as a mere agency for har- 
he procedural administration in the several 


iform system of 


ts 1S J robably 





litude of the burden imposed upon the 
use of dissimilar forms of procedure in the 
ederal courts, is not lessened by the fact 
fession has grown accustomed to it and 


tends to view it as an inevitable consequence of a 
federal system of judicature. 

As said by the Supreme Court in Nudd vy. Bur- 
rows (1875) 91 U. S. 426, 441, the conformity act 
was passed to meet exactly that situation, which “in- 
volved the necessity on the part of the bar of studying 
two distinct systems of remedial law, and of practic- 
ing according to the wholly dissimilar requirements of 
both. The inconvenience of such a state of things is 
obvious. The evil is a serious one.” 

3. The third important advantage would be the 
simplification of the ordinary processes and problems 
of litigation. 

We are here concerned with the main part of the 
work of the courts, involving the operation of the 
basic mechanism of litigation. Those features which 
cause little difficulty, either because of their inherent 
simplicity or their formal or arbitrary character as 
routine processes, or their relative unimportance, may 
very well follow the state practice. There would be 
little to gain in the way of procedural efficiency by 
promulgating special rules upon such matters, and it 
would be exceedingly difficult to avoid omissions if the 
federal rules were to be deemed to exclude the entire 
state practice, A residuary rule of strict conformity 
could be used to create a convenient procedural back- 
ground for the federal courts, which have no common 
law,—a background presumably familiar both to the 
local federal judges and to the local practitioners at the 
federal bar. 

On the other hand, those parts of the procedural 
system which have proved most troublesome on ac- 
count of their complexity and their technicality, which 
constitute the most prolific causes for delays and for 
the multiplication of objections and exceptions, and 
which present the greatest opportunities for substan- 
tial improvement in the efficiency of the courts, should 
be brought within the field of the special federal rules. 
These will deal largely with pleading, parties to actions, 
trial practice and amendments. There is a wealth of 
experience to draw on for the drafting of simple, prac- 
tical and non-technical rules adapted to modern needs. 
If properly prepared they might well become models 
to be adopted by the states both on account of their 
intrinsic merit and as a means of extending the scone 
of conformity in state and federal practice, and thus 
fulfill the original purpose of those who inaugurated 
the effort which has resulted in the present Act. 

4. The fourth important advantage wll be the 
cauipping of the federal courts with such modern aux- 
iliary remedies and devices as have been found of par- 
ticular value. 

These remedies might include discovery and admis- 
sions before trial, pre-trial determination of issues, 
summary judgments, special verdicts, the entry of a 
different verdict on a reserved point of law with the 
consent of the jury, and a summary method of obtain- 
ing declaratory judgments on issues of law. 

Some of these could be made available in some 
states by a rule of conformity, but none of them are 
wide-spread features of state practice. Only by means 
of special federal rules could they become broadly use- 
ful in the federal courts. 

Summarizing the foregoing conclusions, it may 
be said that the four chief advantages to be expected 
from the promulgation of federal rules can probably 
be enjoyed in greatest measure by retaining the prin- 
c‘ple of conformity with state practice as the back- 
ground of the system. Such conformity should, how- 

(Continued on Page 458) 
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By H. W. 


T its annual meeting in 1933, the American 

Bar Association, recognizing that the legal 

profession was confronted with definite prob- 
lems and responsibilities, adopted what is now 
commonly referred to as the National Bar Pro- 
gram. Its purpose is to enlist the cooperation of 
the 1,400 state and local bar associations in the 
country in the improvement of Criminal Law and 
its Enforcement, Legal Education and Admissions 
to the Bar, Selection of Judges, and prevention of 
Unauthorized Practice of the Law. To these four 
matters, so vitally related to the welfare of the 
profession and the public, it added a year later, the 
Enforcement of Professional Ethics or ridding the 
profession of dishonest practitioners. 

No one of these vital topics transcends this 
last in importance. What the criminal law is de- 
pends upon the wish of the legislature elected by 
the people and the quality of its enforcement de- 
pends for the most part on the quality of officials 
chosen in the same manner, whether judges, prose- 
cutors, sheriffs or what not. The adoption of 
methods for the selection of judges, as well as their 
actual selection,—vastly important to both the 
legal profession and the public,—depends in large 
measure on the public. Even the standards for ad- 
mission to the bar often depend upon the will of 
the legislature, though in many states the courts 
fix such standards and almost universally claim 
that they have the power to impose higher stand- 
ards than are fixed by the legislature, even though 
they rarely if ever exercise it. The attack upon 
the Unauthorized Practice of the Law, on the other 
hand, is peculiarly the job of the lawyers and prob- 
ably of chief concern to them. But the elimination 
from the practice of the law of those who show 
themselves unfit is the combined responsibility of 
the courts and the bar. 

It is everywhere recognized that the power to 
disbar lawyers belongs exclusively to the courts. 
But, from the nature of things, the courts cannot 
discharge the responsibility which this power 
places upon them without the cooperation of the 
bar. Only in rare cases would the circumstances 
be such that a court could justify the cancellation 
of a lawyer’s license without the cooperation of 
lawyers, though it undoubtedly could proceed 
sua sponte in a case where the facts were suff- 
ciently clear to it. As a practical matter, however, 
the elimination of unfit lawyers requires the co- 
operation of the bar and the courts. The discov- 
ery of the facts and the initiation of proceedings is 
the responsibility of the bar; action upon the facts 
disclosed is the duty of the courts. 

That the American Bar Association has 
adopted the elimination of the dishonest lawyer 
as a part of its National Bar Program indicates 
without question that either the courts or the bar, 
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or both, have failed to perform the full 
their duty to the profession and the public in this 
respect. In consequence, the continued derelictions 
of a relatively small number of lawyers have given 
to the whole profession a measure of disrepute 
that is quite undeserved. It must not be supposed, 
however, that the problem is small because the 
number of unethical lawyers in the ranks of the 
profession may be small. 

That there is such a volume of misconduct as 
makes the elimination of the wrong 
problem is generally conceded to b 
measure to the fact that educational requirements 
for admission have been indefensibly low. The 
need to raise them appears to be generally con 
ceded, but the erroneous notion that their elevation 
would make the bar undemocratic has retarded 
progress. The lack of good m ral character, how- 
ever, is the main cause of the prevalence of that 
type of professional misconduct which has fur- 
nished the ugliness to the serious problem which 
now confronts the American legal profession. The 
adoption of higher educational standards would 
doubtless keep out many of those who lack good 
moral character, but by no means all. The de- 
termination of character fitness must be recognized 
and dealt with as a distinctive problem in the selec- 
tion of lawyers. It cannot be assumed that the 
educationally élite are likewise élite as to character, 
and it must be recognized that no very reliable tests 
for determining and measuring character have yet 
been devised. As long as this is so, many mistakes 
will be made in admissions to the bar. No amount 
of sincerity or devotion to duty on the part of those 
charged with the duty of character investigation 
will prevent the slipping in of those whose later 
professional conduct will prove them to be unfit. 
Consequently, the elimination of the dishonest 
lawyer is not a problem that belongs simply to the 
present; it will confront lawyers and courts in- 
definitely in the future. Because of this fact, it is 
perhaps the most permanently challenging of any 
of the subjects on the National Bar Program 

It is quite obvious that effective attack upon 
this problem is conditioned, first, upon the develop- 
ment in the profession of a will to rid itself of the 
dishonest lawyer and, secondly, upon the perfection 
of a procedure that will function the most effect- 
ively to this end. 

In order that there might be established a basis 
for the latter, the Committee on Professional Ethics 
and Grievances of the American Bar Association 


measure of 


doers a serious 
e due in some 


sponsored a conference in Washington, D. C., on 
May 8, a short account of which appeared in the 
May issue of this Journal on page 328 \t this 
conference it was sought to discover what the fac- 
tors are which have so preveuted the bar and the 


courts from discharging their responsibilities that 

















valence of dishonest lawyers has become a 
problem. It was also sought to determine 
hether the type of organization created for deal- 
h this problem bears a relationship to effi- 

To this end, it invited to participate in its 

rence representatives from states in which or- 
tional set-ups vary. It likewise attempted to 

ne whether there are peculiar difficulties in 

ling with particular types of professional mis- 
conduct, such as jury fixing, use of testimony 
perjured, aiding in the unauthorized 
the and aiding and abetting 


’ 4 1 
KTl Wh tO De 
law, 


appear to be four types of organization 
ling with this particular problem: 
The ordinary grievance committee of the 
bar Such a committee is 
limited in its authority to investigation 
and recommendation to the bar association that it 
the lawyer or institute disciplinary pro- 
against him in the courts. It is without 
er to subpoena witnesses or require that those 
appear before it shall give their testimony 
under oath. The bar association itself can do no 
more than expel, suspend, or censure its members. 
When this is all that happens, the lawyer is left 
hampered legally in his practice of the law and 
is so little publicity generally to such expul- 
sion or other discipline that he experiences little 
ractical handicap of any sort in his practice. When 
he facts have been found to justify a disciplinary 
proces any lawyer could doubtless initiate it, 
but there is little likelihood that any lawyer would 
do a committee is more apt to act than an 
lual. The reason for this is that, if a single 
r, acting simply on what to him appears to be 
his duty, were to initiate a disciplinary proceeding, 
he would fear that his conduct might be ascribed 
personal animus, and the proceeding would 
become something of a personal matter be- 
the two lawyers. But if a lawyer is directed 
by his grievance committee to begin such a pro- 
ceeding, or if they join with him in so doing, as is 
generally the case, there is little, if any, ground for 
the lawyer complained against or his friends so to 
iew the proceeding. In other words, the more 
ince of direction or compulsion there is, the 
sre likely lawyers are to initiate proceedings. For 
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association, 


enerally 


liscit ne 


ling, 





exa e, disciplinary proceedings are quite likely 
e instituted under any form of organization 
where a lawyer has been convicted of misappro- 
priating his client’s money. But if the lawyer 
makes good as soon as his defalcation is discovered 
and pressure is applied and if no criminal proceed- 
e has been begun, much more often than not he 
avoids discipline altogether. The client has his 
money and is not interested further, and the law- 
yers or judges who may know of the matter are 


ten willing to avoid the results of the disfavor 


ld result if they began proceedings. If the 
lawyer is convicted, however, a statute or rule of 
court will make the disbarment seem almost a 
matter of course. Besides, the penitentiary walls 
would prevent the lawyer from practicing, if dis- 

rm lid not and no practical injury is done to 
him at which anyone can take offense; hence, ac- 
tion is readily taken. The same likelihood of action 
exists when an association directs its grievance 
col ee to begin proceedings or when a court 
directs it to do so. The committee’s initiation of 
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proceedings does not then appear to be a matter of 
choice. 

Grievance committees of voluntary bar asso- 
ciations are useful because they do, in a measure, 
prevent any single person from bearing the respon- 
sibility for initiating proceedings. Such committees 
can be effective but the unfortunate fact is that 
their effectiveness depends almost entirely upon 
their personnel. When composed of courageous 
persons who take their responsibilities seriously, 
they occasionally perform with great efficiency but 
the conference revealed the unfortunate fact that 
efficiency is the exception rather than the rule. 
Nor should this fact occasion surprise. In volun- 
tary state bar associations, it is natural that the 
many local associations in the state should be ex- 
pected to institute proceedings where the facts re- 
quire them because they normally know the facts. 
But as the intimacy of relationships, social or other- 
wise, between the offending lawyer and members 
of the local grievance committee and judges in- 
creases, the likelihood of disciplinary action de- 
creases. Consequently, the local grievance com- 
mittee of a voluntary bar association in a small city 
or county is unlikely to function except in cases of 
the more flagrant misconduct. As Mr. George R. 
Nutter, of Boston, put it at the conference, “It has 
been found difficult for a small bar, the members 
of which know each other quite intimately, to deal 
with their fellows with proper regard for the public 
good.” The state bar association’s grievance com- 
mittee is unlikely to intervene when the city or 
county association, which is assumed to be familiar 
with the facts, does nothing. 

(2) Committees of voluntary bar associations 
adopted by the courts and endowed with extraor- 
dinary powers. This type of committee exists in 
Colorado and Illinois. The survey by the National 
Bar Program of the American Bar Association, as 
well as the discussions at the conference, clearly 
indicate that it is much more efficient than the type 
of committee first considered. The reason is two- 
fold. First, the powers conferred upon it, which 
usually include the power to subpoena witnesses 
and administer oaths, enable it to demand in- 
formation from all available sources and get the 
facts in the situations which are brought to its 


attention. Second, its adoption by the courts 
gives it an official status and besides clothes 


it with a protective appearance of being com- 
pelled to proceed, without which it might be 
deterred from proceeding by intimacy of relation- 
ship. 

(3) Committees appointed by the court. Such 
committees, of which those appointed under the 
new rules in Missouri are typical, are charged with 
the duty of investigating charges of professional 
misconduct and initiating proceedings where the 
charges appear to be substantiated. This type of 
committee is quite similar to that discussed in the 
preceding paragraph, about on a par with it as to 
efficiency, and for the reasons given therein quite 
superior to the ordinary grievance committee. 

(4) The integrated bar. In states where the 
Sar has been integrated, it appeared that discipline 
is the most efficient. This is no doubt due partly 
to the fact that the matter of discipline has been 
made an important part of the bar’s business. Of- 
fices are maintained where a person, paid for so 
doing, is present to consult with those who feel 
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that they have a grievance, receive their complaints 
and make such preliminary investigation as is 
necessary to determine whether the matter should 
be investigated by the local administrative commit- 
tee, which has the power to subpoena witnesses 
and administer oaths. If the complainant distrusts 
the local committee, he may present his complaint 
to the Board of Bar Governors of the state. The 
hearings before the local committee are private and 
the expenses are paid out of the treasury of the 
State Bar. Most complaints, however, do not reach 
the local committee. They are screened out as 
unwarranted but with the important result that the 
complainant goes away satisfied and with an en- 
hanced respect for the profession. 

A number of other pertinent facts that were 
mentioned at the conference or in letters written to 
the Committee by persons who could not attend 
should be mentioned. 

It was suggested that the caliber of the judge 
has a most important bearing upon the solution of 
this problem. Appointed judges seem to be gen 
erally regarded as superior to elected judges, par 
ticularly with respect to that courage that is gen 
erally required in handling matters of discipline. 
Among elected judges, it was suggested that the 
quality deteriorates in proportion to the frequency 
with which the judge must stand for election. 

The failure of judges to exercise their power 
to punish lawyers and witnesses for contempt or 
direct the initiation of criminal proceedings was 
blamed for the prevalence of the use of perjured 
testimony in our courts. 

The frequency with which the courts disregard 
recommendations of the bar after investigation was 
likewise deplored. 

The right to jury trial in a disciplinary pro- 
ceeding was generally conceded to be an indefens- 
ible obstacle to efficient discipline. It did not exist 
at common law and, if the power to disbar is in- 
herent in the courts as is generally asserted, it is 
difficult to understand why statutes which provide 
for jury trial in such cases are tolerated by the 
courts. 

The limitation of investigations by disciplinary 
authorities to cases where complaints are filed 
against particular lawyers has also been mentioned. 
The bar probably owes it to itself to investigate 
public charges of misconduct on the part of law- 
yers. Concerning this matter, the Honorable 
Thomas D. Thatcher, in his presidential report to 
the Association of the Bar of the City of New 
York, in May, 1935, referring to a special fund that 
had been raised, said: “The special fund may, and 
in my judgment should, be devoted in part to the 
creation of an adequate staff to make prompt 
investigation of every charge of misconduct, in 
court or in the press, against any lawyer practicing 
in this city. The fact that such charges are ignored 
by the profession is a reflection upon the sincerity 
of its purpose to clean its own ranks.” 

The general hopelessness of effective discipline 
without adequate finances was recognized by every- 
one. The superior quality of discipline in the inte- 
grated bar states is doubtless as much due to the 
fact that the bar has a reasonably adequate treas- 
ury as to any other. This substantial handicap to 
discipline in other states is by no means a neces 
sary one. If the courts couid only summon enough 
courage to impose a small practice fee upon each 








lawyer, the financial problem could be easily solved 
in any state. The power to impose such a fee could 
not be seriously questioned. 

One other matter, vitally related to the reputa- 
tion of the profession, though not strictly disciplin 
ary, is worthy of notice here. In the report of the 
Honorable Thomas D. Thatcher, above referred to, 
appears the following: “Another matter which 
gives one some concern in connection with the 
Grievance Committee is that many of these com- 
plainants, most of whom are ignorant of the law 
and lawyers, are turned away from this Association 
with a statement indicating that the lawyer who 
has undertaken to represent them has negligently 
handled their business, to their substantial loss, but 
that the case is not one involving professional mis- 
conduct. The suggestion to such a person that he 
or she should retain a second lawyer to pursue the 
first leaves the impression that this Association is 
in league with members of the profession who are 
not to be trusted. I am convinced from corre- 
spondence and personal interviews with many of 
these people during the past two years that their 
disappointment, in the face of wrong, at being 
turned away from this Association is a serious re- 
flection upon the Association’s reputation and in 
fluence, and that there should be another commit- 
tee to implement the work of the grievance com 
mittee and to undertake the representation of clients 
in such cases as these in proceedings against their 
attorneys to enforce the civil liability for negligence 
in the handling of their business. This work can 
hardly be undertaken without adding at least one 
person to the staff of the grievance committee 
through whom such cases may be referred to mem 
bers of the Association who, | would 
gladly volunteer to prosecute them.” 

That the difficulties which clients have had 
with their lawyers have contributed substantially 
to the low esteem in which many good people hold 
the legal profession cannot be questioned. A pro 
fession which is reasonably concerned about its 
reputation cannot ignore this problem 

As a last observation, the conference indicated 
an unfortunately general indifference in the pro 





fession to the whole matter of discipline. What 
can be done to arouse it from this apathy is not 
altogether clear. It would seem, however, that 


ar to organ- 


self-interest alone should inspire the b 
thy members. 


ized attempt to rid itself of its unwor 
But the writer cannot believe that the profession is 
indifferent to the interests of the public which are 
being violated daily by the malefactors in its ranks. 

The very important matter of the requirements 
and provisions in an adequate disciplinary pro- 
cedure will be considered in a short article in a 
later issue of this Journal. 
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By Tuomas E. 


on the enactments of the 


: ' ; 
I irticie 1S based 
| te Legislature of Louisiana at the regular 


re¢ extraordinary sessions of 1934. The 
the 1935 special sessions were unavailable 
me of preparation. For the most part, only 
ts dealing with organization and control of 
are considered; the ordinary grist of 
itive mill and broad revisions of the tax 
re omitted. 
give evidence of an ef- 
in operation. In addi- 
for 1934, which ad- 
were special sessions in Au 
December. Each of these 
ons lasted but four days, yet there were 
issed in the first, 44 in the second, and 32 
rd. Of these 104 acts, 95 were introduced 
e representative. In the first session he 

by twelve other legislators on each bill. 
enactment, while not avoiding hasty and 
tsmanship, does furnish a method for cur- 


| 
us there 


as a whole 
machi 
he regular 
there 


Slative ne 
session 


July, 


en er, and 


are several instances of bills 

t one session, and reenacted at the next 
nal clauses to cure defects. With fre 
sions, the result is practically a state of 
egislative flux. For example, the income 
ted in the regular session, was changed 





the extra sessions; the liquor control act 


peared in the regular session and in each of the 

ssions. Four separate statutory changes 

t months period approaches administra- 
rule making 


- 


substantive 


aspects of the legisla- 
trend towards centralization of power in 
state government, and especially in the hands 


( ernor, is the most striking feature. 

S ther states have been moving in the 
idening state participation in police 

( cement: machinery, but none have 

far as in Louisiana. Act 9 of the First 

1 Session reorganizes the State Bureau of 

( Identification and Investigation. For 
ill bureau with ten employees concerned 

rints and criminal records, it has been 

X] to practically a state police force. Its 
it nvestigate, prevent, and detect crimes, 
ehend criminals. The Superintendent, ap- 

Board of Managers constituted of the 

Governor and two appointees of the Governor, is 
iutl appoint, with the approval of the 
P Board many Officers as necessary to render eff- 
ient service. There are no Civil Service qualifica- 
ons f ficers, and they, as well as the Superin- 
endent, are subject to the orders of the Governor. 
The ers have full powers of arrest, may bear 
irms, and are separate from local police officers. 
tumult, breach of peace, or other viola- 
or imminent danger thereof, the Gov- 

ern power to detail the Superintendent and 


ers to any place wherever located for the pres- 


F f the Legislative Research 


the 


Extra Session 
nd 


with 12 of 


First wit the Se 


RECENT LOUISIANA LEGISLATION 


413 


ERVIN* 


ervation of law and order and to prevent violation 
of the state laws. Act 27 of the Third Extra Ses- 
sion gives the Superintendent of the Bureau the 
power of authorization and approval over the ap- 
pointment of deputies by parish sheriffs, although 
the Superintendent is to approve, on request, the 
appointment of five deputies by each sheriff. 

Control over police and fire departments of the 
municipalities is obtained through Act 22 of the 
Second Extra Session. It creates a State Civil Service 
Commission composed of the Governor, other state 
elective officers, and the Superintendent of the Bu- 
reau. of Criminal Identification. Selections by 
municipal authorities for the heads of their police 
and fire departments, except where the officers are 
elective, must be approved by the Commission. It 
may prescribe examinations, and call at any time 
incumbents of such offices to demonstrate their 
competency, with power to remove them. The 
Commission may suspend and dismiss individual 
members of the departments, and hear appeals from 
their dismissal by local authorities, with power to 
reinstate. Act 31 of the Third Extra Session re- 
quires that every member of municipal police and 
fire departments shall have issued to him a proper 
warrant of appointment signed by the head of his 
department, and countersigned by the Chairman 
(the Governor) or the Secretary of the Commis- 
sion 

In line with this strengthening of state control 
over law enforcement machinery, is Act 24 of the 
First Extra Session, which gives the Attorney- 
General full power to supersede the District At- 
torney in any criminal proceeding whenever he 
may deem it necessary for the protection of the 
state; he is also empowered to institute proceed- 
ings if the District Attorney fails to do so. 

The great power vested in the Governor by 
these centralized controls over law-enforcement 
agencies is obvious; other acts furnish him even 
greater powers. Act 8 of the First Extra Session 
amends the Militia Law of the state; the chief 
changes, aside from organization details, are in 
Sections 13 and 76 A. Former Section 13 gave 
the Governor power to order the militia into active 
service “in case of insurrection, invasion, tumult, 
riot or breach of peace, or imminent danger 
thereof”; the present form adds “or when he may 
deem it necessary”. Section 76 A provides that 
no court shall have jurisdiction to issue any orders, 
writs, mandamus, or contempt writs against the 
Governor or any member of the militia through 
which the validity of any proclamation of the Gov- 
ernor calling the militia into active service, is ques- 
tioned. 

Act 21 of the Second Extra Session empowers 
the Governor to fill by appointment until the next 
regular election all vacancies occurring in any 
state, district, parish, ward, or municipal office. 
This extension of the Governor's power of local ap- 





2 The grant of authority in the Louisiana Constitution does not 

road Art. XVII, §2 provides “The Governor shall be 
Commander-in-Chief of and shall have the power to call the militia into 
active service for the preservation of law and order, to repel invasion 
and to suppress insurrection.” 
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pointments is manifested in several other acts. Act 
22 of the Third Extra Session gives him the power 
to appoint to the police jury (the parish governing 
body) of the parish in which the state capital is 
located as many additional members as are elected 
to it. Sections of the new city home rule act also 
provide temporary appointments by the Governor 
to offices in certain municipalities.® 

The much publicized debt moratorium act, Act 
2 of the Second Extra Session, also may be consid- 
ered from the aspect of increase of the Governor’s 
power. Unlike the usual mortgage moratorium 
statutes which provide for relief to the debtor 
through the courts in the first instance,* an admin- 
istrative machinery is set up under the State Bank 
Commissioner, a governor-appointed officer. Debt 
ors petition this officer for relief, and after a hear- 
ing with the creditor present, the Commissioner 
may suspend all laws relative to the enforcement 
of the debt for such time and under such terms as 
to principal and interest payments as he may deem 
reasonable. Judicial review is provided. No sus- 
pension of the debt is to last beyond a time which 
is about two years from the effective date of the 
Act. If any court proceedings are brought to en- 
force a debt, the Commissioner is to have juris 
diction, and on filing his order in the court, all pro 
ceedings are suspended for the time stipulated.® 

Even in relation to special groups within the 
state, the Governor’s control has been increased. 
Provision for the incorporation of the state bar 
is made in Act 10 of the Second Extra Session. It 
is similar to the acts of other states in establishing 
a corporation of active and inactive members of the 
bar, prescribing dues, giving corporate powers to 
sue and be sued, and providing that the organiza 
tion shall have the duties to prescribe qualifica- 
tions for admission to the bar, investigate conduct 
of members, and prefer charges for disbarment. 
However, the control of the corporation is not left 
to the profession itself, but is vested in a Board 
of Governors of 8 members, to be elected by the 
people for two-year terms, one from each Congres- 
sional District, at the time of Congressional elec- 
tions. The Governor is to appoint the first eight 
members, who are to serve until the 1936 election 
and put the Act into operation. He also fills any 
vacancies on the Board. Act 21 of the Third Extra 
Session makes the Attorney-General an ex officio 
member of the Board.® 

The controversy between the state government 
and the city of New Orleans, aired in the press dur- 
ing the past year, is reflected by several of the laws. 
They represent further methods of control over 
municipalities. Act 27 of the First Extra Session 
provides for a sweeping legislative investigation 
of the courts and government of New Orleans. Act 
7 of the same session amends Section 1 (e) of the 
New Orleans charter. It substitutes for a section 
making a broad grant of legislative power to the 
city, one which provides that no special officer 
or special policeman appointed by municipal au- 
thorities shall have the right to carry arms with- 
out the approval of the Governor. Control over 


8. Act 13 of the Third Extra Session, §3 (1), (2). 

4. Act 159 of the Regular Session is of this type. See Chamber 
lain, “The Legislatures and Relief of Debtors,”” XIX Am. Bar Assoc 
Jour., 474 (Aug., 1983) 


5. The validity of this administrative scheme may be questionable 
in view of Art. II, §2 of the Louisiana Constitution—the usual pr: 
vision on separation of powers 


6. The Louisiana Bar Association has voted to continue its sepa 
rate existence despite this legislatior See the New York Times, April 
28, 1985, at 24 








the police department is removed from a mayor 
dominated board by Act 104 of the Regular Ses 
sion, and vested in a new Police Board appointed 
from members of various civic organizations. The 
Young Men’s Business Club, the Athletic Club, 
the Association of Commerce, the faculty of Loyola 
University, the faculty of Tulane University, the 
Property Owners’ Association, and the Central 


Trades and Labor Council each designates one of 
its members to serve, whereupon the mayor must 
appoint such persons to the Board. Direct super 
vision by the state again appears in Act 26 of the 


Second Extra Session, this time respect to the 
New Orleans Court House. The 
makeup of the Court House Comn 
has complete custody and the control of the court 
house and grounds, so that the Governor appoints 
three of its five members, instead of two as for 


Act changes the 


lission, which 


merly’ the mayor’s appointing power is corre- 
spondingly decreased. Act 109 of the Regular Ses 
sion provides that, except in pursuance of an order 


of the State Board of Registration, the books of 
registration in the Parish of Orleans shall not be 
removed from the office of the Registrar of Voters 
and applicants for registration shall be received 
only in the Registrar’s office. Since the Orleans 
Registrar is appointed by the Governor, this gives 
double control to the state authority. No one else 
may remove the books from the office of the state 
appointed Registrar, yet the state Board may order 
such removal when it deems it necessary. The 
elective tax assessors of the Parish of Orleans are 
brought under the supervision of the state tax 
commission by Act 18 of the Third Extra Session, 
which gives the commission power to remove the 
president of the Board of Assessors, t 
the appointment and salary of all deputies and 
clerks, and to approve all expenditures of the 
Assessors 

Act 13 of the First Extra Session relates to 
the holding in custody by municipal authorities 
of persons arrested for violations of local laws and 
ordinances. It requires that all persons arrested 
for such violations be held no longer than two 
hours without an order being made stipulating a 
bond for their release, the bond not to exceed $100. 
Further, their names are to be placed upon a public 
placard in the main office of the police station 
within one-half hour after arrest, where persons 
desiring to view such placard may do so. If the 
bond is not set in two hours, the prisoners are to 
be immediately released on their own recognizance; 
in case of default and re-arrest, the same procedure 
applies 
such persons from custody except in accord with 
the provisions of the Act. Municipal authorities 
are thus prevented from arbitrarily arresting and 
holding persons incommunicado whether for po 
litical or for any other reasons, but the same limit- 
ation does not apply to persons arrested by officers 
of the State Bureau of Criminal Identification. 

The statutes discussed hitherto have concerned 
powers to be exercised by holders of pt blic office; 


supervise 


No officials are to have powers to release 


the next group presents controls over the avenue 
of entrance to those offices, the election machinery. 
Far-reaching changes in the manner of conducting 
general elections are made by Act 6 of the First 
Extra Session. These changes 
powers of control of the paris! 
visors of Elections, which are local election boards 
of three members, two of whom are appointed by 


increase the 


greatl 
1. Boards of Super 
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Governor. The Board, in addition to its old 
yf requesting city officials to assign it police 
to appoint as many special 
fficers as it may deem necessary to preserve 
e on election day; these officers receive $5 
l ‘t to the orders of the Board 
commissioners of each precinct (Sec. 10). 
rmerly the Board appointed the clerk and 
mmissioners to preside over the election 
precinct from lists submitted by each 
litical parties (the usual non-partisan pro- 
it now appoints them directly and without 
as to party affiliation (Sec. 12). In fact, 
d now even appoints the party watchers 
precinct without being required to consult 
ties themselves 13). Further, the 
delivering ballot boxes to the precincts 
the returns, performed under the old 
y sheriffs, are given by this act to 
ipervisors who are to be appointed by the 
Sec. 22). The Parish of Orleans Board is 
1 to change by resolution the voting pre- 
New Orleans, a change for- 
ide only by city ordinance. 
character of these amendments increasing 


Is empow ered 


are subjec 


{ Sec. 


ecting 
4 
¢ 
‘ 


lepu 


sory powers of the local governor-con- 
Boards of Election is shown by the re- 
form of Sec. 36, which omits the fol- 


language that appeared in the old sec- 
e commissioners in charge of the poll lists, 
and the poll books respectively, shall be 
rent political parties or factions, so far as 
le.” As a consequence there is no longer 
y requirement for that almost universal 
to insure honest elections, the safeguard of 


1 


election officials from each of the contest 
tet 
laws of 1934 did not extend the control 
Boards of Supervisors as far in regard to 
elections, where the real struggle occurs. 
the parish Boards are given by Act 4 of 
Extra Session the same powers to pre- 
ce on primary election days as they have 
pect to general elections; thus they may 


n as many special police officers as neces- 
The control over the ballot boxes is, by Act 
e First Extra Session, removed from the 
sheriffs and given to the deputy supervisors 
ted by the just as in the general 
lections. It is with respect to the selection of 
lection officials for each precinct that the Board’s 

is not been extended comparably. By the 

vs, primary elections are under the super- 

ision of the parish ps committees, which select 
precinct officials, five commissioners for 
submitted to them by 


Boards, 


| 
} 
i 


irty 


recinct, from names 
e \ 1s parish candidates; if there are no parish 
ites, the state-wide candidates submit names. 
nees not chosen in the draw as commissioners 
watchers. Two encroachments upon this 
pe of impartial management by the party 
es have been made. Act 8 of the Second 
x Session adds a provision to Sec. 25 that if 


lidate “feels aggrieved at any selection of 
rs” by the parish party committees, 
1 to the Board of Supervisors which 
the authority, if it deems it necessary, to 
vo additional commissioners for each pre 
the five selected. Act 22 
on gives the Board power 


with 
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to appoint two additional commissioners in certain 
other cases. 

Newspaper reports’ indicate that the 1935 spe- 
cial sessions have gone the full way in extending 
this control of the Board of Supervisors, so that 
it now selects the precinct officials for primaries in 
the same manner as for general elections—that is, 
without requirement that those officials represent 
the contesting candidates or factions, and without 
consideration of names submitted by the candi- 
dates. 

Two acts concerning corrupt practices in pri- 
masy and general elections were passed in 1934. 
Act 111 of the Regular Session, the earlier one, was 
a detailed and comprehensive statute of 46 sections ; 
it defined numerous practices as unlawful, required 
filing of expenditures by candidates, and contained 
other usual provisions. Act 9 of the Second Extra 
Session, passed some five months later, repealed 
the earlier act and substituted therefor a brief two 
section bill which simply restated the provision of 
the Louisiana Constitution (Art. VIII, §23) pro- 
hibiting the offering or accepting of any money, 
position, or other ccmpensation for the 
giving or withholding of a vote. 

Certain provisions relating to enforcement and 
administration of law should be noted. Mention 
has already been made of the amendments to the 
Militia Law withdrawing from the jurisdiction of 
the courts the issuance of writs which might call 
into question the validity of a proclamation by the 
Governor ordering the militia into active service. 
Other limitations upon court interference with en- 
forcement are shown by Acts 15 and 16 of the 
Second Extra Session. The former allows a sus- 
pensive appeal from any district court order, per- 
manent or temporary, restraining the enforcement 
of a statute; if the order is obtained against a 
public officer, no appeal bond is necessary. Act 16 
prohibits the restraining by state courts of collec- 
tion of taxes; the taxpayer is left to reimbursement 
as a remedy against payment of illegal taxes. Act 
11 of the First Extra Session provides that no court 
of the state shall have authority to issue injunc- 
tions, writs or orders by which the records of the 
Registrar of Voters of any parish can be taken 
from his control, or by which the Registrar may 
be molested in the performance of his duties. 

In contrast to these attempts to forestall judi- 
cial interference, in other instances the aid of the 
courts has been invoked in rather novel ways to 
facilitate administration. Act 14 of the First Extra 
concerning the Governor’s pardoning 
power, is a good example. It restates the consti- 
tutional powers of the Governor to pardon, and 
then provides (Sec. 4) that any judge or peace 
officer who refuses to recognize or honor the Gov- 
ernor’s pardon is guilty of a misdemeanor, and on 
conviction subject to a $100 to $500 fine, and a one 
to six months prison term. Dependence on this 
device of the direct penal sanction, rather than on 
mandamus, to insure appropriate action by lesser 
public officials is widespread in the statutes.* As 
the officials concerned are usually local officers, 
this is but another manifestation of the centraliza- 
tion of control over them. 


office, 


Session, 


7. New York Times, April 21, 1935, at 22. 

8. Act 4 of First Extra Session, §4; Act 13 of First Extra Ses- 
sion, §5; Act 22 of First Extra Session, §6; Act 38 of Second Extra 
Session, §6; Act 39 of Second Extra Session; Act 27 of Third Extra 
Session; Act 81 of Third Extra Session, §3 








PRIVATE OWNERSHIP OF NAVIGABLE AIR SPACE 
UNDER THE COMMERCE CLAUSE 


Following Discovery of Aviation a New Natural Channel of Interstate Commerce Has 
Come into Being and It Follows That the Power of Congress over This New Instru 


mentality of Interstate Commerce Is as Exclusive 


under the Constitution, as It 


Has Been Recognized to Be with Respect to Navigable Rivers, Lakes and 
Coastal Waters—Principle Applied to Question of Private Ownership 
in Navigable Air Space 





By CLEMEN 
Bar; Member of 


Member of Washington, D. C. 


I 


URING the past decade many American lawyers 

and publicists have devoted much time and earn 

est research to the question of the ownership of 
air-space supervening privately owned land tracts. 
[his task has involved, on the part of writers opposed 
to the theory of such ownership at heights traversed 
by aircraft in the course of their flight, efforts to es 
tablish that the maxim cujus est solum ejus et usque 
ad coelum, taken literally, is not, and never has been, 
law ; on the part of those opposed, the attempt to main 
tain the view that the maxim is authority for the con- 
tention that the term “land,” in its legal sense, includes 
air-space in the path of aerial navigation. The contro 
versy has, to a very great extent, centered about what 
one school has characterized as a principle of our law 
of private property; and, in turn, the opposing school 
has denied the existence of the principle. In the view 
of the writer, those opposed to the recognition of the 
maxim literally interpreted as a rule of property have 
had, from the outset, by far the better of the argu- 
ment; but what is of real importance is that the Courts 
have spoken ; and that in every instance of judicial an 
nouncement made in this country subsequent to the 
arrival of air navigation as a fact, the Courts have re 
fused to concede to the land-owner, by virtue of the 
maxim, or otherwise, proprietary rights in the super- 
vening air-space at heights which mark the customary 
path of aerial navigation." Far from denying that 
the ownership of land vests the with a pro 
prietary interest, within certain limits of altitude above 
his holdings which, on the nuisance or trespass prin 
ciple, the Courts will in proper cases protect, they have 


asserted the existence and 


owner 


acted in protection of such 







1 Johnson v. Curt lane Co. et al. State of Minne 
sota, County of Ramsey, 2nd Jud. Dist. Rep, 1928 
Aviation Reports, 42; Swetlar Airports Corp., 41 Fed. (2d) 


929; same on appeal and ( (2d), 201; Rochester Gas 
& Electric Corp. v. Dunlop, rk, Monroe County Court, 
1933 Aviation Reports, 51 City of Atlanta, 173 S. E 
817, 19384 Aviation Re; al. v. New England Aircraft 
Company, 170 N. E. 385, Reports, page 1 It has been 
stated that “the Smith case the traditional right of owner 
ship usque ad mn examination of the ir 


opinion 
on the proposition that “the air 


shows that the plaintiffs relied merely 
used r may im the future be used in the develop 


space which is now 








ment of the und and is the private property of the landowner, 
in which he is entitled to the exclusive use and control,” 1980 Aviation 
Reports, p. 6; that f the u ses of decision the Court assumed 
“that private owner r-space extends to all reasonable heights 
above the underlyi 1. l that the Court adopted the 
theory of “effective s loing found that the fi 

of airplanes “con s and of the plaintiffs as far as 
concerns the take-off and landings at low altitudes and flights thus 
made over the land of tl ntiffs ‘at titudes as low as one hundred 


feet’ ’’ (ibid., p. 1 





r L. Bouve 


Associations Committee on Aeronautical Law 
interest. But the rights which have been judicially de 


clared to exist, and which the Courts have protected, 


have been rights incident to ownership of the land, 
and not to ownership of the supervening ait space, 
regarded as distinct from that of the subjacent land 


It might be contended that this circumstance, standing 
alone, would not constitute an indication of an unwill 
ingness of the Courts to uphold the maxim, 
the airspace and the 
holdings are complementary 
would be 


since, under 
subjacent 


ntion 


its terms, supervening 
factors rhe conte 


sound if, but for the maxim, the lan 





n owner 
could have no interést in or right of occupancy of the 
air-space which supervenes over the surface of his 
holdings. But it surely cannot with reason be argued 
that it is the maxim which gives him the right to 


occupy such air-space superincumbent upon his land as 





is susceptible of occupancy in connection with the occu 
pancy of the soil; or that it is the maxim which gives 
him the right not to have either the air or the land 
which he occupies temporarily invaded in the process 
of acts constituting a trespass or a nuisance. These 


rights flow from, and are incident to, the ownership 
of the soil apart and distinct from any special right 
which could be claimed under the maxim. Had it not 


been for an interference with the land occupancy of 





the owner, which means an interference with the rights 
of enjoyment of such occupancy, it seems safe to say 
that the Courts whose decisions are above referred 
to would not have decided in favor of the plaintiff 


And it seems equally safe to assert that the relief 
which the Courts granted in these cases would not 
have denied had the maxim been known to 
American law. The maxim fulfills an entirely differ 





been 





ent function from that of protecting land or air-space 
actually occupied by the landowner protects him 
against the occupancy by a stranger of the air-space 
which supervenes over his land at any height: quite 


irrespective of whether or not the air-space thus in 
vaded is the subject of actual occupancy by the land 
holder in connection with his occupancy of the soil. It 
is quite conceivable that such an occupancy might in 
no manner whatsoever interfere with the actual en 
joyment by the owner of his possession of the land: 
but, under the maxim, he can terminate the 


foreign 
occupancy because it forms, or may come to form, an 
obstacle to his future exercise of that complete powe! 
of use and disposition of the thing owned, which is the 
essence of ownership. There should be borne in mind. 
in this connection, Blackstone’s interpretation of the 


maxim: “upwards, therefore, no man may erect any 
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paratively restr 


law, first 


nership as lie in tl e 





the like, to overhang another’s land.’”? It 
bserved, in passing, that the pilot of an air- 
yossesses the air-space through which 
t does the master of a ship the water 
which it moves 
] ] 


us considel 


s than 


this question of private owner 
igable air-space from an angle involving 
distinct from those incident to 
icted field of private land own 


tions wholly 


d in so doing let us consider the term 
le air-space” as that which supervenes over the 
ultitude fixed by the Secretary of Commerce 


of 1926.4 Let us assume that 


t attributed to the maxim by the propo- 


Commerce Act 


eC 
ts literal application had not received the set 
the form of judicial decisions which have re 
legal effect claimed to a mere shadow of 
il contention ; or—obviously for the sake of 
nly—that such claims may in the future re- 
firmation by the highest authority. Let us 
ssume that when the states formed the Fed 
n their territorial sovereignty extended to 
rvening air-space over which, like all other 
they were unable at the time to exercise sov 


ntrol; or that that new principle of interna 


recognized by the family of nations 
some 120 years after the States formed the 
he Sovereignty of National Governments 


in some way added 
‘rial sovereignty of the states of the Union, 
latter, had divested themselves 
vestige of national sovereignty. Let us fur- 


supe rve ning air space 


; 
orming the 


ime, upon the above hypothesis, that today the 
1 not the United States, the recognized 
under the law of nations—possess the sov- 


supervening air-space over the ter- 
rea of each; that each state “owns” its terri 
ta of that vast instrumentality of interstate 


e which supervenes over and connects every 
he terrestrial area of each state of the Union, 
ach state “owns” any navigable river, inter- 


lies within its territorial jur- 
let us assume that each state 
by local legislation that pri 
jurisdiction own the air 
ve their property just as it has the right to 
the riparian owner owns ad 


otherwise. whicl 


its 





of a navigable river abutting on his up 
hen, upon these assumptions, let us put the 
s to the nature of the subjects of such pri 


very channel of aerial in- 
ivigation. The solution of the question calls 
of the application of certain funda 
iples of our law to the conquest of the air. 


II 


includes 


navigation, and the 
regulate it includes the control of all navig- 
f the United States which are accessible 
other than those in which they lie; that 
rs are the public property of the nation com 
legislation by Congress; 
Congress is vested with all 
rs existing in the States before the adoption 


commerce 


ubijiect to requisite 


us purpose 


I "44 446 
B v. Spir DN. ¢ 7, 13 S. E. 766 (1891), cite 
g 1 in t Act to be “air-space 
flight prescribed by the Secretary 
that “such navigable air-space shal! 


foreign air 


interstate and 
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of the Constitution, is too well established to call for 
more than a reference to some of the leading decisions 
of the Supreme Court of the United States.* 

The right of the public to travel over and through 
all navigable waters, regardless of the private owner- 
ship of the submerged bed, has been repeatedly 
asserted.® 

Just as the power of Congress extentls to instru- 
mentalities such as rivers “simply by virtue of the fact 
that it is one of the highways of interstate and inter- 
national commerce’ so it extends to an instrumental- 
ity like air-space because it has become a highway of 
such commerce extending over and connecting every 
state in the Union. This power operated thirty years 
ago on instrumentalities which at the time of the Con- 
stitution were unknown. It operates today on instru- 
mentalities of interstate commerce which thirty years 
ago were unknown; and forty years ago the Supreme 
Court of the United States, speaking of this power, 
said: “it will operate with equal force upon any such 
new modes of such commerce which the future may 
develop.’”® 

That air has, within the past thirty years, been 
found to be a medium capable of sustaining aircraft 
built and guided by man is an established fact. That it 
has become a medium for the transportation of persons 
and things—a medium of intercourse between mankind 

is an established fact. It has, then, become a natural 
channel for, and an instrumentality of, commerce; a 
natural highway over which commerce may be and is 
carried on; consequently a natural highway for inter- 
state and foreign commerce to the extent that inter- 
state and foreign commerce may be carried on by its 
means. And interstate and foreign commerce by air is 
capable of being carried on by means of this natural 
channel of intercourse at every point of every bound- 
ary of every state of the Union, and above every foot 
of its territory. 

The air above the territorial limits of states was, 
as such, held under the common law not to constitute 
not only private property, but property in any sense, 
except when occupied and reduced to possession, and, 
even then, property of a nature other than permanent. 
It is by nature common to all men. The navigable 
waters of states, like the air, were considered not to be 
private property for special reasons which were not, 
until the advent of the era of human flight recognized 
as applicable to the air. Air and air-space being con- 
sidered susceptible of reduction to possession only in 
connection with property rights already established 
with respect to a given tract of land, such reduction 
to possession by the landowner could not involve an 
infringement of either public or private interests. With 
respect to the navigable waters of a state, reduction 
to private ownership could not be permitted because it 
would involve an infringement of the rights of the 
public to commerce and navigation. A grant of the 
waters of a state, or a part of them, “would be a 


Gilman v 


5 Philadelphia, 3 Wall. 713, 18 Law. Ed. 96; Gibbons 
v. Ogden, 9 Wheaton 1; The Passenger Cases, 7 Howard, 414; U. S 


Ss. v 
Rio Grande Dam Co., 174 U. S. 690; Cooley v. Board of Wardens, 12 
Howard, 996; South Carolina v. Georgia, 93 U. S. 4; Economy Light 
and Power Co. v. U. S., 256 U. S. 118: Monongahela Bridge Co. v 
U. S., 216 U. S. 177; U. S&S v. Chandler-Dunbar W. P. Co., 229 U. S 
64; Shively v. Bowlby, 152 U. S. 1; Martin v. Waddell, 41 U. S. 367; 
Scranton v. Wheeler, 179 U. S. 141; Illinois Central R. R. Co. v. Ili 
146 U. S. 387. 


nos, 

6. Shively v. Bowlby, 152 U. S. 1; Scranton v. Wheeler, 179 U 
S. 141; U. S. v. Chandler-Dunbar Co., 229 U. S. 53; Willink v. United 
States, 240 U. S. 572; Gibson v. United States, 166 U. S. 269; Phila 
delphia Co. v. Stimson, 223 U 605; Lewis Blue Point Oyster Culti 
vation Co. v. Briggs, 229 U. S. 82 ? 

7 Re Debs, 158 U. S. 590, 696 

8 Re Debs, 158 U. S. 564, 590, 591. 
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grievance which never could be borne long by a free 
people.”® 

3ut with the establishment of the fact that the air 
above the states, other than that actually reduced or 
susceptible to occupancy in connection with the occu- 
pancy of the land, has become one vast channel of 
interstate and foreign intercourse, those considerations 
which, under the common law of England, the law of 
the states and of the United States, vested the navig- 
able rivers and waters of a state with a character es 
sentially public, apply with equal force to the air-space 
superincumbent upon its territories. Air-space is none 
the less a natural channel of trade intercourse merely 
because, until the era of human flight, the inventive 
power of man had not sufficed to create instrumentali 
ties capable of transporting persons and things through 
and over it, unhindered by the force or direction of its 
currents. For this is true even with respect to the 
great rivers which flow through the various states of 
the Union, and was a fact taken into consideration by 
the Supreme Court in discussing the question as to 
whether they were navigable within the meaning of the 
Admiralty Law. In the words of Chief Justice Taney: 
“Indeed, until the discovery of steamboats, there could 
be nothing like foreign commerce upon waters with an 
unchanging current resisting the upward passage.’’!° 
The test of the power of Congress with respect to the 
air under the commerce clause is what it is with respect 
to rivers—whether it or they are navigable—whether 
it or they are natural channels of interstate commerce 

not whether, being such, mankind, at any particu- 
lar moment of history, has acquired the power to use 
them for this purpose. 

The air above the states is not navigable as to 
some portions only and not as to others. It does not 
afford means of access for the purpose of interstate 
traffic, as do interstate navigable rivers, at one point 
only on the boundary between two states. It affords 
such access with respect to each and every point on 
the boundary of each and every state of the Union. 
True it is that intercourse can be and will be conducted 
in innumerable instances between points in the same 
state by persons and interests within the state whose 
commercial activities are never exercised beyond its 
terrestrial boundaries. But in so doing such persons 
and interests will make use of an instrumentality of in 
terstate commerce, a channel naturally adapted to 
commerce between the states, and their use thereof can 
be exercised, under the commerce clause of the Con 
stitution, only under the conditions fixed by Congress 
in the exercise of its exclusive federal control." 

To sum up on this point: 

The natural channels of interstate navigation, 
prior to the advent of human flight, were three: 
navigable rivers, the Great Lakes, and coastal waters. 
Since commerce includes navigation, and since the 
control of interstate commerce with which Congress 
is vested under the Constitution includes the exclu- 
sive control of all those instrumentalities by means 





9 Arnold v. Mundy, N. J. I 1, cited in Martin v. Waddell. 41 
U. S. 867, and in Illinois Central R. Co. v People of the State 
of Illinois, 146 U. S. 887, 45¢ 

10. The Genesee Chief v. I 12 Howard 4438, 455 

11 “Certainly aerial Inst is even more inherently a sub 
ject of federal reg mn than is water transportation The federal 
power does not extend to navigable waters entirely within a state and 
cut off from any connection with interstate or foreign waters In re 
spect to the air there are no such restrictions All the air over the 
nation wherever aircraft may fly will be a part of the medium of 
interstate and foreign commerce, subject to federal control * Carl 


Zollman, Governmental Control of Aircraft, 53 American Law Review, 
897, 904. “Of course,” he says, “until Congress has acted affirmatively, 
the matter, on well settled principles, will be controlled by such state 
regulation as may have been made effective. State laws may therefore 
enjoy a temporary vogue.” (Ibid. p. 905.) 
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of which interstate commerce can be carried on, these 
natural channels and all movement of commerce over 
them, as well as the subjects of commerce while in 
the course of such movément is exclusively subject to 
Congressional regulation and control. Following the 
discovery of the art of aviation a new natural chan- 
nel of interstate commerce has come into being—a 
channel every portion of which extends over every 
inch of territory of every state of the Federal Union 
It necessarily follows that the power of Congress over 
this new instrumentality of interstate commerce is as 
far reaching and as exclusive, under the Constitution, 
as it has been recognized to be with respect to navigabl. 
rivers, lakes and coastal waters. 
ITT. 

Now to apply the above principles to the question 
of private ownership in navigable air-space: 

Although the power of regulation and control by 
Congress over navigation is paramount, sovereignty 





over the navigable rivers, lakes and coastal waters is 
vested in the states. Hence legislation by the states 
with respect to maters of private ownership of the beds 
of such waters is within their competence. In United 
States v. 243 U. S. 316, the Court said: “The States 
have authority to establish for themselves such rules 
of property as they may deem expedient with respect 
to the streams of water within their borders, both 
navigable and non-navigable, and the ownership of 
the lands forming their beds and banks’ subject, how 
ever, in the case of navigable streams, to the paramount 
authority of Congress to control the navigation so far 
as may be necessary for the regulation of commerce 
among the states and with foreign nations,’® the exer 
cise of this authority being subject, in its turn to the 
inhibition of the 5th Amendment against the taking of 
private property for public use without just compen 
sation.’’!4 

3ut there is an important limitation which is 
placed upon the exercise by the states of the power to 
change the character « 


f the property in navigable 
waters from public to private 


[his limitation is due 
to the interest of the public in maintaining untram 
melled the capacity of such channels to perform their 
fundamental functions in the interest of the state, the 


United States, and their people. A classic instance of 

















the announcement of this limitation is to be found in 
the opinion in Illinois C. R. Co. v. Illinois,’® in which 

12. Citing Barney v. Keokuk, 94 I S 24 38 4 L. Ed. 224, 
228; Packer v. Bird, 137 U. S. 661, 671 iL. | 8 8 Hardin 
v. Jordan, 140 U. S. 371, 382, 35 L. Ed. 428, 4 Shive v sowlby, 
152 U 8, 38 I Ed. 331, 346, 352; St t Falls Water 
Power Co of Water Commissions 68 U. S 19 8 42 
L. Ed. 497, 

13 Ci Shively v Bowlby, supra: ( \ nited States, 
166 U. S 272, 41 L. Ed. 996, 1000; S t v. Lottig, 227 I S 
229, 2438 Ed. 490, 496 

14. Citing Monongahela Nav. ( l S 8 1 ~ 12, 336, 
37 L. Ed. 468, 471; U. S. v. Lynah, 188 U. S. 445, 4¢ 471, 47 I 
Ed. 539, 546, 549 

15 It was in this case that Justice Field pointe it that by the 
ce yn law the dominion over and owners the ¢ w in lands 
under tide waters was not because of the exister tide r the 
lands, but upon the fact that the waters were navigab “The public 
being interested in the use of such waters, the SS¢ y private 
individuals of lands under them could not be ps itted ept by license 
of the crown . The doctrine is founded necessity of 
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ion and encroachment, a reason as t 
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at the 
doctrine as to the dominion and sovereig wnersl 

ands under the navigable waters of the Great Lakes applies : 
obtains at the common law as to the domir nd sovereignty over 
and ownership of lands wnder tide waters on t rders of the sea, 
and that the lands are held by the sam« ght the one case as in 
the other, and subject to the same trusts and tations.” (146 [ S 
436, 487; 36 Law. Ed. 1036, 1037) The leading case of Martin v 
Waddell (41 U. S. 367, 410, 10 Law. Ed. 997, 1012) was ted in 
support of the “trust” principle covering pu navigable waters, as 


was the opinion in the case of Arnold v. M 6 N. J. L., 1, on 
which Mr. Chief Justice Taney, speaking for t Supreme Court in the 
case of Martin v. Waddell, in large part relied, in which the State 
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Chicago in Lake Michigan was under con- 

Che rule was there announced that a state 

could not divest the state of such property 

nterest of a private corporation, and to do so 

A e “a gross perversion of the trust over the 
ty under which it was held, an abdication of sov- 
vernmental power, and that the grant of such 

t was i The limitations on this doctrine 

4 , us stated by Mr. Justice Field who delivered 
“The interest of the people in the naviga 

he waters and in commerce over them may be 
| in many instances by the erection of wharves, 
| piers therein, for which purpose the state 
f the submerged lands ; and, so long 
lisposition is made for such purpose, no valid 
made to the grants. It is grants of 
under navigable waters, that may af- 
ndation for wharves, piers, docks, and other 
aid of commerce, and grants of parcels 
being occupied, do not substantially impair the 
interest in the lands and waters remaining, that 

efly considered and sustained in the adjudged 

a valid exercise of legislative power con- 

sistently with the trust to the public upon which such 
re held by the 3ut that is a very different 
ne from the one which would sanction the ab- 

f the general control of the state over the 

ler the navigable waters of an entire harbor 

, or of a sea or lake. Such abdication is not 

nt with the exercise of that trust which requires 

the state to preserve such waters 
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f lands 


Ss in 


State. 


rnment of 
‘ for the use of the public. 
he words of Chief Justice Taft in the Appleby 

se “the general principle and the exception have been 
recognized the country over” ;'* and the Chief Justice 
| with approval from the Long Sault Develop- 





ment Company v. Kennedy,’® in which the State Court, 
sserting that “the power of the legislature to 
fe under navigable waters to private persons 
rations for beneficial enjoyment has been exer- 
long . . . to be open to serious question,” 
‘The contemplated use, however, must be rea- 
le and one which can fairly be said to be for the 
public benefit or not injurious to the public.” 


[he same principle has been applied to navigable 

in the territories. While Congress “has the 

wer to make grants of lands below high water mark 

f navigable waters of any territory of the United 
States, whenever it becomes necessary to do so in order 
perform international obligations, or to effect the 
improvement of such lands for the promotion and con- 
venience of commerce with foreign nations and among 
he several states, or to carry out other public purposes 
appropriate to the objects for which the United States 
the territory” the policy of Congress in disposing 


> »f such lands has been that “the navigable waters and 
the soils under them, whether within or above the ebb 
ind flow of the tide, shall be and remain public high- 
ways held by the United States in trust for 
future states . . .in short, shall not be disposed of 
iecemeal to individuals as private property, but shall 
( rt i that “the s reign power itself, therefore, cannot _ 
a g the waters of the State, divesting 
ns of a mmon right It would be a grievance which 
@ ome a few people.” (Illinois Central R. R 

ra, 146 U. S. 456, 36 L. Ed. 1044.) 
Anpleby v. New York, 271 U. S. 364, 394, 70 Law. 

} 
s Central R. Co. v. Illinois, supra, 146 U. S. 452 
8g. $71 U. S.. x ) 0 Law. Ed. 1005 
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be held as a whole for the purpose of being ultimately 
administered and dealt with for the public benefit by 
the state. _ 

Of course the states can with propriety provide 
in their laws that the title of riparian owners can ex- 
tend ad medium filum of navigable streams” or reserve 
such title in themselves. As was stated in Barney v. 
Keokuk,’’*? if they [the States] choose to resign to the 
riparian proprietor rights which properly belong to 
them in their sovereign capacity, it is not for others to 
raise objections.”** The immediate question of inter- 
est here is: What is the nature of such a title to land 
which is physically united with these instrumentalities 
of interstate commerce? The question has been 
answered in various decisions of the Supreme Court. 

The Supreme Court, in United States v. Cress,** 
expressed itself as follows: 

“The general rule that the private ownership of 
property in the beds and waters of navigable streams 
is subject to the exercise of the public right of 
navigation, and the governmental control and regula- 
tion necessary to give effect to that right, is so fully 
established, and is so amply illustrated by recent de- 
cisions of this court, that a mere reference to the cases 
will suffice.”*5 
Just what, with respect to this type of property, 
“subject to the exercise of the public right of 
navigation, and the governmental control and regula- 
tion necessary to give effect to that right” mean? 

It means, first of all, that there exists “a servitude 
of privately owned lands forming the banks and bed 
of a stream to the interests of navigation,” and that 
this “is a natural servitude confined to such streams 
as in their ordinary and natural condition, are navig- 
able in fact”—a natural servitude “confined to the 
natural condition of the stream.”** A private landing 
on a navigable stream is subject to a servitude to such 
interests.2* Chief Justice Fuller said: “All navigable 
waters are under the control of the United States for 
the purpose of regulating and improving navigation ; 
and although the title to the shore and submerged soil 
is in the various states and individual owners under 
them, it is always subject to the servitude in respect 
of navigation created in favor of the Federal Govern- 
ment by the Constitution.”** 

In Scranton v. Wheeler,”® the question was 
squarely put up to the Supreme Court for the first 
time” as to whether the Constitutional prohibition 
against taking private property without just compen- 
sation “has any application to the case of an owner of 
land bordering on a public navigable river whose ac- 
cess from his land to navigability is permanently lost 
by reason of the construction of a pier resting on sub- 


does 


——— — 

20. Mr. Justice Gray speaking for the Court in Shively v. Bowlby, 
152 U. S., pp. 48, 49, 50, quoted by C. J. Taft in Brewer Elliott Oil 
& Gas Co. v. U. S., 260 U. S. 77, 84, 85, 67 Law. Ed. 140, 145 

21. See ante, p. 11. 

22. 94 U. S. 324, 24 Law. Ed. 224 

23. Quoted in Packer v. Bird, 137 U. S. 661, 671, 34 Law. Ed 


S. 320, 321, 61 Law. Ed. 750. 

25. Citing Scranton v. Wheeler, 179, U. S. 141, 168, 45 Law 
Ed. 126, 187, 21 Sup. Ct. Rep. 48; Philadelphia Co. v. Stimson, 223 
U. S. 605, 634, 56 Law. Ed. 570, 582, 32 Sup. Ct. Rep. 340; United 
Chandler-Dunbar Water Power Co., 229 U. S. 58, 62, 57 
Law. Ed. 1068, 1075, 33 Sup. Ct. Rep. 667; Lewis Blue Point Oyster 
Cultivation Co. v. Briggs, 229 U. S. 82, 85, 88, 57 Law. Ed. 1083-1085, 
33 Sup. Ct. Rep. 679, Ann. Cas. 1915A, 232; Greenleaf Johnson Lum- 
ber Co. v. Garrison, 237 U. S. 251, 268, 59 Law. Ed. 989, 947, 35 Sup. 
Ct. Rep. 551; Willink v. United States, 240 U. S. 572, 580, 60 Law 
Ed. 808, 810, 36 Sup. Ct. Rep. 422. 

26. U. S. v. Cress, supra, 243 U. S. 325, 326, 61 Law. Ed. 752. 

27. Gibson v. United States, 166 U. S. 269, 276, 41 Law. Ed. 
996, 1002. 

28. 166 U. S. 271, 272, supra, citing South Carolina v. 
93 U. S. 4, 23 Law. Ed. 782; Shively v. Bowlby, 152 U. S. 1, 38 
Law. Ed. 881; Eldridge v. Trezevant, 160 U. S. 452, 40 Law. Ed. 490, 

29. 179 U. S. 141, 45 Law. Ed. 126. 

30. Ibid.. U. S. 158, Law. Ed. 136. 


24. 243 U 
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merged lands away from but in front of his upland, 
and which pier was erected by the United States” for 
the purpose of improving the navigation The Court 
incorporated in its opinion part of an opinion of Mr 
Justice Bradley holding the Circuit Court, in Stockton 
v. Baltimore & N. Y. R. Co The Justice raised the 
question as to whether, the character of the ownership 
water being “an ownership 
f emolument, but for public 
use, especially the of navigation and com 
merce—the question arises whether it is a kind of 
property susceptible of pecuniary compensation, within 
the meaning of the The 5th Amend 
ment, the Justice pointed out, provides that only 
private property shall not be taken without compensa- 
tion; but he added that if the 5th Amendment were 
broad enough to include both private and public prop 
erty “the question would still arise whether the appro- 
priation of a few square feet of the river bottom to 
the foundation of a bridge which is to be used for the 
transportation of an extensive commerce is at all 
a diversion of the property from its original public 
Justice concluded that the Congressional 
power and control embraced the “navigable waters and 
the lands under them” for the purpose of erecting 
piers, bridges, and the like The Supreme Court held 
in Scranton v. Wheeler that a riparian owner whose 
land borders upon a navigable water of the United 
States is not entitled under the 5th Amendment to 
compensation “for his right of access to navigability 
whenever such right ceases to be of value solely in 
consequence of the improvement of navigation by 
means of piers resting upon submerged lands away 
from the shore line.’’** Referring to the laws of Mich 
igan, the Court said that “whether the title to the sub 
merged lands of navigable waters is in the state or in 
the riparian owners, it was acquired subject to the 
rights which the public have in the navigation of such 
waters.*° The Court held that no right of the owner 
was infringed by the erection of piers; that the primary 
use of the waters and lands under. them is for pur 
of navigation; and that “whatever the nature 
of the interest of a riparian owner in the submerged 
lands in front of bordering on a public 
navigable water, his title is not as full and complete 
as his title to fast land which has no direct connection 
with the navigation of such water. /t is a qualified 
title, a bare tecl i not at his absolute disposal, 
as is his upland, but to be held at all times subordinate 
to such use of the submerged lands and of the waters 
flowing over them as may be consistent with or de 
manded by the public right of navigation.’** The 
Court stated further that it “must be” the fact that 
the United States, under the power to regulate com 
merce has an unquestioned right to occupy** such sub- 
merged lands where the use of the submerged lands is 
necessary or appropriate in improving navigation,’*® 
and that the occupancy of submerged lands, which took 
away the plaintiff's access from his upland to navigabil- 
ity was not a taking of private property for public use 
It was further held that the riparian owner acquired 
the right of access to navigability subject to the con 


by a state of land unde 


held, not for the purpose 
public use 


Constitution.” 


use.’*? The 
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consequence of the erection, under competent authority, 
of structures on the submerged lands in front of his 
property for the purpose of improving navigation. 
“We are of opinion that the plaintiff had no 
such right of property in the submerged lands on which 

to be 


the pier in question rests as entitles him 
his upland 


compensated for any loss of access from 


to navigability. es 
The case of Scranton v. Wheeler was decided in 
1900. It has been followed by the Supreme Court 


ever since.** 

In United States v. Chandler-Dunbar W. P. Co., 
the company had title to the bed of the St. Mary’s 
River opposite its upland ad medium filum. Over this 
bed flowed about two-thirds of the volume of water 
constituting the falls and rapids of the river. The 
company claimed it was the owner of the 





river and of 
the inherent power in the falls and rapids, subject only 
to the public right of following 
extracts from the Court’s opinion would appear to be 
conclusive with respect to the existence or non-exist- 
ence of a private proprietary interest in the navigable 
medium of a navigable channel of interstate commerce, 
to the nature of private ownership 
in the bed of a navigable stream 

With regard to private owners! 
medium 

“Ownership of a private stream whx 


navigatio1 Che 


and with respect 
the navigable 


1 


lly upon the 


lands of an individual is conceivable; but that the run- 
ning water in a great navigable stream capable of 


such ownership is inconceivable.’ 

With regard to the nature of private 
of the river bed: 

‘This title of the 
shore of a navigable river to the bed of the 
at best, a qualified one. It is a title whicl 
the ownership of the shore; and, unless 
excluded by implication, passed with it as a shadow 
substance, although capable of distinct 
subordinate to the public right of 
navigation, and helpful in protecting the 
owner against the acts of third parties, is of 
against the exercise of the great and absolute power of 
Congress over the improvement b] 44 


navigaoie rivers 
That power of use and control comes from the 


( wnership 
owner of fast land upon the 

river 1S, 
inheres in 


res¢ rved or 


follows a 
ownership. J/t ts 
! however 


no avail 
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to regulate 
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All means 
view which 
n of the Con 


admissible. If, in the judgment of Con 


navigable river to the control of C ngress 


having some positive relation to the et 
are not forbidden by some other p! visi 
stitution are 


gress, the use of the bottom of the river is proper for 


the purpose of placing therein structures in aid of 
navigation, it is not thereby taking private property for 
a public use, for the owner's title was in its very nature 
subject to that use in the interest of public navigation 
If its judgment be that structures placed in the river 
and upon such submerged land are an obstruction or 
hindrance to the proper use of t 
of navigation, it may require their removal and forbid 


the bed of the river by the 


e river for purposes 


the use of owner in any 
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lgment, is injurious to the domi- 
So, also, it may permit the 
of tunnels under or 
and may require the removal 


navigation 





and maintenance 
ver the river, 
1 


such structure placed there with or without its 
he element of contract out of the way, which 
‘equire to be removed or altered as an obstruc- 
ivigation es 
om the authorities cited and quoted the follow- 


be taken as definitely established: 

nature, the physical make-up of the instru- 
ty of interstate commerce, is utterly immaterial ; 
Congress are exclusive, 
onsists of earth, air or water, or 
r land, air or water transportation. The sov 
highways of public transportation in 
and cannot grant them away to 
n such a way as in any manner to 
its sovereign power with respect thereto, or 


or not 


, 1 
the people, 


ct the public right of transportation, travel or 
mn. The navigable medium of navigable rivers 
susceptible of private ownership. It is imma- 


Union own the beds 
whether the title of 
irian owner extends, under State laws, to mid- 
the title is a bare technical title, differing 
uplands. The difference consists 
physical taking of upland owned 
performed in the exercise of the paramount 
f navigation by Congress constitutes the 
inder the Fifth Amendment of the Constitution 


of the 
le waters, or 


the states 


rstate navi 


y 
va 
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e title to the 


hat whereas a 


hich compensation must be made, a physical 


State or private property in the river beds 
f its occupation by piers or other struc- 
r by utterly depriving the owner of the use 
nstitutes no such taking in the sense of the 
\mendment. Such property is held by the owner 
at any and all times to such “taking” in con- 
ith the lawful exercise by Congress of its 
power, and the owner is without remedy. 
as against the lawful exercise of the power 
‘ress to control navigation the owner has no 
wnership which are recognized by the Courts 
untry. Nor has he any rights of ownership 
he can sustain against the lawful exercise by 

inherent right of navigation. 
has been assumed, for the purposes of this 
tion, that the landowner “owns” the air tract 
ing over his holdings which invades the navi 
innel of interstate air navigation. It is not 
the submerged property of the 


rm ot 


lic of its 


land, as is the 


wner in navigable rivers. It is not subject 
n as is submerged land under navigable 
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exercise by individuals of their right of public navi- 
gation no property rights in the beds of a navigable 
medium can prevail, a fortiori are those considerations 
applicable where the property rights are claimed with 
respect to the navigable medium itself. If it is incon- 
ceivable that the running water—the navigable medium 

of a great navigable stream is capable of private 
ownership, it is at least equally inconceivable that air- 
space—another navigable medium—forming part of 
the navigable air-space as defined in this article*’ is 
susceptible of such ownership. Air-space and air cur- 
rents are constituent elements of that navigable me- 
dium which constitutes the instrumentality of interstate 
and international navigation here characterized as 
navigable air-space. That Congress has already recog- 
nized as an instrumentality of interstate commerce the 
air-space which immediately supervenes that air belt 
which may be susceptible of occupancy in connection 
with occupancy of the soil is evidenced by the Air 
Commerce Act of 1926 and the regulations issued by 


the Secretary of Commerce under the authority 
thereof. 
Aside from the extent to which the claim of 


private ownership in navigable air-space, predicated on 
the authority of the maxim cujus est solum has been 
denied as the result of judicial decision and the reason- 
ing of writers who have opposed to the claim argu- 
ments based on the law of real property, it appears 
that by force of the Commerce Clause of the Consti- 
tution the maxim is not susceptible of such an inter- 
pretation. Granting, arguendo, that a proprietary in- 
terest in the subjacent landowner of supervening air- 
space at such heights cou!d be held to vest in him by 
virtue of the maxim, such a claim could prevail only 
against third parties who might base their claim on 
rights in the subjacent land. No claim can be invoked 
against persons navigating through such air-space, be- 
cause in so doing they are exercising their inherent 
right of using the navigable channels of the govern- 
ment; and no claim can be predicated on private 
ownership of any portion of such navigable air-space 
as against the exclusive control of Congress over such 
areas. The only instrumentality by which such prop- 
rietary interest, if it exists, can be “taken,” is Congress, 
in the exercise of its paramount power to take it; and 
for such “taking” the “owner” can claim no compensa- 
tion. However, all other considerations aside, it would 
seem that the final word on the question of private 
ownership in navigable air-space was spoken when the 
Supreme Court, in the case of United States v. Chan- 
dler-Dunbar W. P. Company said, in effect, that under 
our laws, private ownership of the navigable medium 
in the path of a great channel of interstate navigation 
is inconceivable. 

It should be emphasized, in closing, that the above 
considerations are addressed to the claim of private 
property in navigable air-space. In the opinion of the 
writer they have no application to air-space superven- 
ing over privately owned land which is actually 
occupied by the owner or reasonably susceptible of 
occupancy having in mind the uses to which the land 
is or may be put. The proprietary interest which the 
owner has in such air space is indissolubly merged with 
the title to and enjoyment of the soil. Although Con- 
gress has under the commerce clause the undoubted 
power to fix the lower limit of altitude of navigable 
air-space where it sees fit, it is believed that if it were 
fixed at an altitude which would result in a taking of 
air-space actually occupied, or air-space reasonably 
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susceptible of such occupancy, the taking would call 
for compensation under the Fifth Amendment.** 
Irrespective of the precise considerations which led the 
Secretary of Commerce under the special authority 
conferred on him under Section 3 of the act to fix the 
lower limit of navigable air-space at 1,000 feet over 
the congested parts of cities, towns, or settlements, and 
elsewhere at 500 feet, these limitations as to height 
would seem to have the effect, at least, of avoiding an 
encroachment by Congress on air-space reasonably sus- 
ceptible of occupancy in connection with the occupancy 
of land. The rights of the landowner in such air-space 
seem to me analogous to those of the riparian owner 
of land bordering on a navigable stream. It does not, 
however, follow that in every instance flight conducted 
at a point lower than the levels of altitude fixed under 
the authority of the Air Commerce Act would neces- 
sarily constitute either a nuisance or a trespass; for 
air-space reasonably susceptible of occupancy by the 
aj 48. Monongahela Navigation Company v. United States, 148 U. S 
$12, 37 Law. Ed. 463; Pumpelly_v. Green Bay Mississippi Canal 


Company, 13 Wall. 166, 20 Law. Ed. 557; U. S. v. Lynah, 188 U. § 
445, 47 Law. Ed. 539; U. S. v. Cress, 243 U. S. 316, 61 Law. Ed. 746 


land occupant may not in every instance extend 
upwards to either limit.* 

To the extent that the claim of private ownership 
of air-space, predicated upon the authority of the 
maxim cujus est solum, is applied to air-space which 
supervenes that which is reasonably susceptible of 
occupancy in connection with the occupancy of the 
subjacent land, the claim has failed to win judicial 
approval, on the ground that the maxim, as a rule of 
real property, is not subject to such an interpretation. 
To the extent that such air-space invades and forms 
part of the navigable medium of that natural channel 
of interstate navigation which Congress in the exer- 
cise of its Constitutional powers under the Commerce 
Clause has defined as “navigable air-space” it is as 
unsusceptible of private ownership as the navigable 
medium of an interstate navigable river. 

49. The Circuit Court of Appeals for the 6th Circuit, in render 
ing its opinion in the case of Swetland v. Ci rports Corp. (55 
Fed. (2) 201), announced the view that the t of altitude of 
the lower level of “navigable air-space” set by the secretary of Com- 


merce “‘does not determine the rights of the surface owner either as 
to trespass or nuisance’ (203) 








WHERE DO WE GO FROM HERE? 





General Session at Los Angeles Will Be Devoted to Discussion of Plans for Closer Coordination 
of Bar Associations—Regional Meetings Have Considered Subject—Four Plans Proposed 
by Coordination Committee 





LIMAXING a year’s work in the direction of 

closer connections between bar associations, 

and the building of a more representative na- 
tional organization, the session of the annual meet- 
ing at Los Angeles on the afternoon of July 18th 
will be devoted to a discussion of the topic, “A 
Better Organization of the Bar: What Steps Shall 
Be Taken for a More Representative Structure?” 
President Loftin, on behalf of the American Bar 
Association, has invited all associations interested 
in this subject to send delegates to attend this ses- 
sion, or in the event of their inability to do so, 
then to send him in advance of the meeting a 
written statement of the views of their association 
on the best method of promoting this objective of 
closer unity in the ranks of the bar. The important 
thing to be decided is what steps shall next be 
taken. 

For years there have been sporadic attempts to 
create a more thoroughly representative vehicle 
through which the opinion and the influence of the 
bar of the United States could be expressed. The 
Conference of Bar Association Delegates, which 
was formed in 1916 under the guiding hand of Mr. 
Elihu Root, was an attempt to reach this end. The 
amendment to the Constitution recommended by 
the Executive Committee in 1923, which provided 
for nomination of the General Council by the state 
associations, was similarly motivated. After being 
first passed by the assembly, this was reconsidered 
at the same meeting and rejected. 

In 1930 a renaissance of the sentiment for a more 
effective and closer knit bar, working together on 
a national scale, brought about the appointment 





of a Special Committee on Coordination of the Bar. 
Several years of study produced the constitutional 
amendments of 1932 increasing the term of General 
Council members to three years and reducing the 
number of vice-presidents to ten. This was fol- 
lowed the next year with the adoption of the Na- 
tional Bar Program, the theory of which was that 
a unity of work and a closer association in a com- 
mon effort to improve the functioning of the law 
would make for the development and more ready 
acceptance of a plan for some type of formal con- 
nection on a nationwide basis between existing bar 
associations. A year of the National Bar Program 
demonstrated that the bar was ready to join 
together in working on subjects of national im- 
portance and was eager to follow the leadership 
of the American Bar Association, whose Executive 
Committee took the cue and adopted a three year 
plan of coordination activities a year ago. This 
definitely committed the Association to assume the 
direction of the work of concentrating the activities 
of state and local bar associations on those prob- 
lems most vitally affecting the administration of 
justice. 

The next step was to make the work which 
was being carried on more effective. Additional 
funds were needed for this purpose and these were 
secured from the Carnegie Corporation of New 
York, which contributed a grant of $50,000 last 
fall, to be used over a three year period. The 
Carnegie gift was given principally to aid in bring- 
ing about a better and more effective organization 
of the bar and it has aided materially not only in 
bringing more associations into the National Bar 
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work and in increasing its efficiency, but 


ilso in focusing the attention of national, state and 
leaders on the problems concerned di- 
rect vith organization and machinery. 


Regional Conferences' 
ir regional conferences held this year have 
| phases of this problem of a representative 


re, as well as the somewhat more concrete 

the Bar Program. Two of these held in 

Joston and New York, have been previously re- 
[wo others were held recently, one at Decatur, 
Illinois, on May 24th, at the meeting of the Illinois 
State Bar Association, presided over by General 
lames M. Ogden, vice-president for the seventh 


ircuit, and the other at Atlantic City on 

lune Ist, in conjunction with the sessions of the 
New Jersey State Bar Association, presided over 
Mr. Arthur T. Vanderbilt, member of the Exec- 
utive Committee of the American Bar Association. 
President Loftin attended and spoke at both 
nferences. At Decatur representativés were 

resent from Minnesota, Wisconsin, lowa, Missouri, 


\rkansas, Indiana, and of course, Illinois, while 
the Atlantic City meeting confined itself to the three 
states of the third judicial circuit, New Jersey, Del- 
i.ware and Pennsylvania and several representa- 
ves from New York and the District of Columbia. 

he speeches of Mr. Frederick H. Stinchfield, 
member of the Executive Committee from Minne- 
sota, given at Decatur, and of Mr. Harry S. Knight 


Sunbury, Pa., former member of the Executive 
Committee and now a member of the Coordination 
Committee, delivered at Atlantic City, are quoted 
elsewhere in this issue as of particular interest in 
connection with the meeting which will be held in 
Los Angeles. 

These regional meetings have accomplished 
nuch in disseminating information concerning 
plans for more effective coordination and in paving 
the way for Los Angeles. The lawyers from small 
local associations as well as large state bars, the 
rural practitioners as well as the members of the 
metropolitan bars, are being made aware that this 
is a problem which affects them and in the solution 
hich they are expected to cooperate. 

Four Plans Proposed 
point is that a definite movement is under 


ay for a closer and more representative organiza- 
ion of the bar which seems destined to result in 
the adoption of a concrete scheme for an improved 
structure. In its report to the Los Angeles meet- 
ng, the Coordination Committee has set out four 
plans for consideration. 


The first of these contemplates a continuation, 
with renewed vigor, of the work of the National 
Bar Program, without changing the present struc- 
ture of the American Bar Association or its basic 
relationships to other bar organizations. Through 
this means the bar would be better prepared for 
eventual coordination and a larger membership and 
fied action should result in the more imme- 
liate future 

Plan Two proposes improvement in the struc- 


more unl 


tural organization of the American Bar Association 
along its present lines and traditional development. 
This would probably include a change in the 


t 


n the department of Current Events, this issue, a further account 
is also given of the conferences 











method of selection of the General Council and 
an enlargement of its present powers and functions. 
Further development of the Conference of Bar As- 
sociation Delegates would also come up for con- 
sideration, as would the strengthening of the 
sections, including the Junior Bar Conference, the 
further working out of the idea of regional meet- 
ings and the consideration of some plan of joint 
dues with state and local associations. 

The third proposal suggests the expansion of 
American Bar Association functions so as to render 
more definite service to its members in the practice 
of their profession. State and local associations 
have given some notable instances of this technique 
in such things as the tri-weekly service letter 
gotten out by the Onondaga County Bar Associa- 
tion of Syracuse, New York, to its members and 
the weekly publication of the Ohio State Bar Asso- 
ciation printing court decisions within a few days 
after they are rendered. The Illinois State Bar 
Association has likewise introduced some promis- 
ing innovations which come within this category, 
including the establishment of their “Experienced 
Lawyers’ Service,” which lists the specialties of 
various members of that bar, an official endorse- 
ment of a particular publication of their state 
statutes whereby the price of the volume has been 
reduced by eleven dollars, and the establishment of 
a headquarters staff in the State Capitol to assist 
Illinois lawyers having business there. 

By emphasizing the service features of the bar 
association work in such ways as would seem to be 
practical, a larger and more representative mem- 
bership would be secured. 

The last of four plans outlines a method of 
federalization of the American Bar and the creation 
of a body of delegates which would be the legisla- 
tive and policy-determining body of the national 
organization. This would require a thorough over- 
hauling of the present machinery of the American 
Bar Association and would mean that its structure 
would be built on that of the state bar organiza- 
tions, which in turn, except possibly in the in- 
tegrated bar states, would be built on the local 
associations. In its main features, the plan re- 
sembles that of the American Medical Association. 

The full outline of these plans as given in the 
coordination report is found in the Advance Pro- 
gram of the coming meeting, which has been sent 
to all members of the Association. In connection 
with it, the report made to the Executive Com- 
mittee in May and approved by them, should also 
be studied. It was published in the June issue of the 
American Bar Association Journal, and will be 
found as part of the Executive Committee report, 
which is also included in the Advance Program. A 
separate pamphlet, containing both of these reports 
will be sent on request to the Association head- 
quarters. 

Whether or not any of the plans set forth are 
adopted, it is an encouraging sign that we have 
reached the point where it is now possible to set 
out for discussion some definite suggestions as to 
machinery. Progress is being made and with the 
impetus of the Los Angeles meeting to start with, 
we may look forward to substantial accomplish- 
ments along these lines during the coming year. 

WILL SHAFROTH 


Director of the National Bar Program 








THE PRIME FACTORS 


IN COORDINATION’ 





By FREDERICK H 
Member of Minneapolis, Minn., Bar; Member of the Ex 


T seems to me that the American Bar Associa- 
tion and its officers, by virtue particularly of be- 
ing in touch with lawyers throughout the coun- 

try, have felt in the last few years a feeling of unrest 
amongst lawyers; that lawyers have come to the 
conclusion, and you all express it not infrequently, 
that their position with the laity, and their relation- 
ship with each other, are not of the standard they 
used to be, and that that condition requires change 

-reformation perhaps is too strong a word—it re- 

quires some change. 

The American Bar Association would like, of 
course, to find a way and to propose a plan that 
would change the relationship of lawyers to the 
public, and of lawyers to each gther; so that by the 
very process of coordination we could lessen the 
feeling of dissatisfaction, so far as the public atti 
tude is concerned, but if the American Bar Associa- 
tion, if Mr. Loftin, could have presented to you a 
plan that he or the Executive Committee believed 
to lead towards the end which we are discussing, 
one questions the wisdom of proposing a plan to 
the various state or local organizations. 

So far as the various state organizations and 
local organizations are concerned, it seems to the 
American Bar Association, and its officers, that 
before we arrive at the exact machinery of coordi- 
nation it will be desirable that the various local 
and state organizations present for consideration 
their various ideas of what will be the best kind of 
coordination. I doubt if any plan could success- 
fully be accomplished in any other wry. And I will 
say now that it seems to me that, formed as the 
American Bar Association is, it would be very 
presumptuous for it to present a plan to as strong 
an Association as the Illinois Bar Association and 
say, “This is the plan that we think will result in 
coordination of the Bar Associations throughout 
the United States.” 


Key Men Are Factors of Prime Importance 


I think the organization that you have estab- 
lished here, the Illinois Bar Association, is, perhaps 
today, wiser in the means of national coordination 
than the American Bar Association or its officers. 
But I have in that connection one suggestion that 
I believe may well be made, and I trust this may 
be done without undue embarrassment to him—it 
does seem to me, with all your wisdom and capac- 
ity, that the success of your organization must 
depend a good deal on your secretary, Allan 
Stephens. In other words, whatever the machinery 
that you have or could have, whatever machinery 
of coordination the American Bar Association can 
have, will, in the ultimate analysis it seems to me, 
depend for its success upon whether there have been 
ideals strong enough throughout the organization 
and the members of the movement to always have 
in control and in charge and in power, men willing 


*Address delivered at the regional meeting of bar association repre 
sentatives, at Decatur, Ill., May 24, 1935 
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. STINCHFIELD 


ecutive Committee of the American Bar Association 


to sacrifice themselves and their time for the build- 
ing up of the coordinated body 

Which leads me to refer to Philip J. Wickser, 
of Buffalo, the secretary of the Coordination Com- 
mittee of our Association. Phil Wickser has been 
the key which has unlocked such doors as can be 
unlocked. He is the man who has put the spirit, 
it seems to me, of coordination everywhere in the 
United States as it exists today 

1 have a feeling that we will be able to tie our- 
selves, as we can oftentimes, to ren, even better 
than to movements, and that if we can keep a man 
like Wickser working on this thing, that ultimately 
either this organization or the Missouri or the 
Indiana or the Wisconsin Association or that of 
some of the other states will present a plan, per- 
haps at Los Angeles, which will furnish the ma- 
chinery by which organizations throughout the 
United States can be coordinated. But if we ever 
get the notion that after the machinery has been 
created it will function for itself without self-sacri 
ficing men to carry on, we shall find that machinery 
has been wasted and it will not have accomplished 
the things we hoped it would accomplish. 

The American Bar Association cannot claim 
to have done anything constructive itself, so far 
as a plan is concerned, but it can claim that by 
virtue of the enthusiasm of Mr. Wickser, his com- 
mittee and Mr. Shafroth they have spent now about 
three years in attempting to lay a foundation for 
thinking about coordination ; that the American Bar 
Association has spent a great deal of its own money 
and some money of one of the Foundations, which 
has been inspired to give us money, to promote this 
movement, and if you think a great deal of the 
money of the Association has not been spent for 
that purpose, consult any one of the chairmen of 
the committees and learn about the appropriations 
he has had in the last three years compared with 
what he used to have. That ground work was 
essential 

Personally, I think we shall have to have a 
year or two more of ground work so that by the 
teaching and by the enthusiasm which in part 
will come out of the American Bar Association 
we can come to an absolute feeling of certainty 
that we lawyers must, to use the old phrase, all 
hang together or we shall all hang separate. There 
must, I think, be coordination, but there must be 
coordination of feeling, of idealism, of some two or 
three purposes to be served; I think we would 
scatter less than in some ways we have proceeded. 
I think if we could concentrate our efforts on two 
or three desirable things for lawyers, not merely 
for their physical good but, perhaps, for the good 
of their souls, we should have forwarded coordina- 
tion more than by scattering our efforts too far. 

In an article by Mr. Wickser in the Cornell 
Law Quarterly, he refers to the purpose of coordi 
nation in the following language, which explains 
it better than I could: 


“To arouse the profession to the value of group con- 
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to awaken it to the changing conditions all around 
ike it deeply sensible of its duty to the public and to 


these are noble projects. Thirty years ago, they 
rhaps, have been fantastic. But today they are worthy 

s we can give to their advancement. The evidence 
les shows that the profession is striving to find itself, 
1 movement has started which cries out for leaders 
late its energies and point out its goal. 


Bacon said I hold a debtor to his 
the which, as men of course do seek to receive 


I WCa 


every man 


irom 


countenance and profit, so ought they of duty to endeavor them- 
selves to be a help and an ornament thereunto.’ ” 

If the end and purpose of the coordination 
movement is the creation of new machinery, at 
least it is for machinery that will be adequately 
oiled during the operation. We must still oil it 
with ideals, and we must hope that when the 
machinery is finished it will create something of 
lasting value to the profession. 


WHAT COORDINATION IS AND HOW TO 
ACHIEVE IT 





By Harry S. KNIGHT 
Vember of Sunbury, Pa., Bar, Member of the Coordination Committee of the American Bar Association 


UST as the stranger attending a social function 
of Philadelphia's exclusive set, after having been 
that this and that person is a_ Biddle, 
edged a friend to the corner of the room and in- 
“What the hell’s a Biddle?”—so many law- 
of the coordination movement and the 
ictivities of the Coordination Committee of the 
\merican Bar Association and never having heard 
tersely and succinctly defined are doubtless ask- 
themselves, “What the hell is coordination ?” 
Pages have been written about it, pages have 
been printed about it, pamphlets and articles have 
produced about it, and tons of literature about 
it have passed over the desks of lawyers into the 
vaste basket, all of which is deathly silent on a 
definition 
Coordination of 


ers hearing 


the Bar may be defined as 


Uni the efforts of a substantial majority of the law- 

ers of this country to accomplish common purposes. 
Such a unified effort requires (1) outstanding 

leadership, (2) carefully selected common purposes, 


> 


3) the arousing of lawyers to a realization not only 
of their duty to accomplish certain work in their 
profession for the public welfare, but to the possi- 
bilities of a united effort. 

Such unity of effort in a limited degree may 


e accomplished by numerous forms of mechanics, 
such as the incorporated bar, or by bringing the 
lawyers into a central association such as the 

Bar Association either actually or by 


\merican 
lelegate representatives, or by adopting what is 
the Medical and Dental Association 
which by reason of different conditions 
ire scarcely comparable with the lawyers’ condi- 
whatever form of mechanics co- 
the bar may be accomplished, its 
its supporting arch, its foundation and its 
ural walls are the interest of the individual lawyer 


known a> 


methods, 


tion But, by 
ordination of 
rnerstone, 


struct 


the welfare work to be accomplished. With- 
out that interest, nothing can be accomplished; 
with that interest aroused there is no limit to the 
accomplishments of the American Bar. 

The American Bar Association, the single 
nstrumentality in this country that makes any 

*Ad elivered at the regiona meeting of bar association repre 


City, N. J., Jume 1, 1935 





pretense of acting for the American lawyer, has 
undertaken the leadership of this coordination 
movement for the unification of the efforts of the 
lawyers of this country. Through its officers and 
Coordination Committee it has selected a list of 
subjects representing purposes the accomplishment 
of which is of common interest to all lawyers, and 
it has designated this list the “National Bar Pro- 
gram.” 

For two years it has maintained close contacts 
with local associations. It sends literature on these 
subjects to the committees and officers of these 
associations, it promulgates articles in professional 
magazines and in the secular press, and its presi- 
dent, other officers and committeemen are spreading 
the missionary work by spoken and written word 
until today 1,450 local and state associations are 
on the mailing list and more than one thousand 
committees throughout the United States are work- 
ing on the subjects of the National Bar Program. 

And yet the American Bar Association in- 
cludes less than 16% of the lawyers of the country. 
It is this minority—yea only a minority of this 
minority—that has inaugurated and is carrying on 
this work. 

There are 175,000 lawyers in the United 
States, 27,000 or less than 16% are members of the 
American Bar Association, 75,000 or 43% are 
members of a State Association, 100,000 are mem- 
bers of some association. In other words 73,000 
or 42% of the lawyers are members of some Bar 
Association who are not members of the American 
Bar Association. 

New Jersey has 14% of all its lawyers in the 
American Bar Association and 15% in the State 
Association. 

Pennsylvania has 18% of its lawyers in the 
American Bar Association and 24% in the State 
Association. 

Delaware leads the third circuit 
in the American Bar Association and 97% 
Delaware Bar Association. 

If a minority of 16% of the lawyers of the 
country can arouse the interest now manifested in 
the National Bar Program it augurs well for what 
an aroused majority might do. But this minority 
within the short recollection of most of you has 


with 45% 
in the 
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achieved much more than sponsoring the National 
Bar Program. 

It has sponsored the Commission on Uniform 
laws and accomplished much Uniform State Legis- 
lation. 

It has improved educational qualifications for 
admission to the bar. 

It initiated the American Law Institute. 

Through its efforts bar incorporation now ex- 
ists in 17 states. 

It has promoted judicial councils. 

It has sponsored character investigation as a 
qualification for admission to the bar. 

It has sponsored the rule making powers of 
the courts. 

It initiated the Act giving Federal Courts Rule 
Making Power. 

It has advocated reforms in crime detection 
and criminal procedure which action was followed 
by the United States Attorney General’s Crime Con- 
ference. It has recommended the passage of sev- 
eral Federal laws and number of State laws per- 
taining to the improvement of criminal jurisprud- 
ence and started a wave of reform in criminal juris- 
prudence and crime detection throughout the land. 

It has advocated the necessity of the bar clean- 
ing its own house from which have resulted many 
investigations and disbarments in the larger 
cities—Philadelphia, for example—the newspaper 
notoriety from which is exerting a wholesome re- 
form in the professional conduct of lawyers in 
smaller communities. 

It has initiated the movement against and, 
with untiring efforts, is pursuing, the unauthorized 
practice of law, until every State Bar Association 
and many County Bar Associations have taken up 
the movement and are taking steps to prevent it. 

It has advocated reform in the selection of 
judges, until in many jurisdictions the bar passes 
upon the fitness of candidates; in others legislation 
has been introduced to effect the reforms, and in 
some states laws have been enacted effecting such 
retorms. 

It fostered the American Legislators Associa- 
tion. 

It prescribed a code of ethics. 

These and many more betterments have been 
effected within the comparatively short space of a 
few years. 

Men attending meetings such as these are 
manifesting an interest such as never before has 
been shown. They are going back home and giving 
an hour a week or an hour a fortnight to the 
welfare work of their profession. They are inter- 
esting other lawyers who have not attended and 
above all they are being led by the young prac- 
titioner who realizes more than the old that he 
must make a place for himself in the community 
and in his profession; that if his profession is to 
retain its place of leadership it must adopt the 
methods of its environment—coordination of effort. 

The objective of the coordination movement 
is not merely sponsoring the National Bar Pro- 
gram. That is merely a means to an end; the aim 
being to interest the lawyers in common purposes 
to the end that they may become interested in each 
other and ultimately interested in the same purpose 
and the same activities, and when this interest is 





once achieved, some form of physical coordination 
will necessarily and readily follow. 

In conclusion I would remind you that the 
experienced practicing lawyer stands between prac- 
tical business and the theory of the books. He is 
the liaison between what at times seems the ruth- 
lessness of business and the idealism of theory. 
It is he alone that has learned the theory from 
books, and practical experience from his contact 
with men, things and events, and it is he by virtue 
of that book knowledge and that practical experi- 
ence who can amalgamate the wisdom of ages with 
our present day business problems and forge a 
solution that will be both workable and theoreti- 
cally sound. 





Marble Statue of Justice Joseph Story, made by his son, 


William Wetmore Story, in Rome, in 1853. Recently pre- 


sented to Harvard University Law School 








LIVING PROBATE 





Under the Civil Law a Testator May Establish the Validity of His Will During His Own 
Lifetime by Authentication Before a Public Notary in Presence of Prescribed Number 
of Witnesses—Method Has Proved in Every Way Satisfactory in Countries Where 


[It Is in Effect 


Hazards and Dangers of American System of Probate Do Not 


Exist—Plan Deserves Careful Consideration. 


By Harry KuTSCHER 
Member of the New York Bar 


HE late Chief Judge Pound of the New York 
Court of Appeals, remarking recently upon how 
expensive, unwieldy and uncertain was the law, 

‘Lawyers should know how to improve the 
laws and to interest the public in their improve- 
. What need is greater than that the law 
be simplified and clarified? What task is more diffi- 
cult than to meet this need with intelligence and 
courage?” 

Courage is necessary to effect changes in estab- 
lished procedure, and when conditions arise requir- 
ing changes in the law, courage must not be lacking 
to meet and solve the problems. There are hopeful 
signs that when legislators realize the existence of 
conditions requiring a remedy, they can be relied 
upon to enact legislation to afford one. Undaunted 
by novelty, they are today enacting legislation pro- 
viding for alternate jurors, compelling defendants 
in criminal cases to state the particulars of alibi 
defenses before trial, abolishing dower and curtesy, 
and barring suits for breach of promise of marriage, 
seduction, criminal conversation and alienation of 
affections. It is clear, therefore, that where the 
need justifies it, they are ready to take measures 
which heretofore might have been regarded as 
radical, provided that the steps taken are reasonably 
calculated to do away with an undesirable condition 
and to promote the common good. 

Testators are anxious that their estates be 
distributed among the objects of their bounty in 
accordance with their express directions contained 
in their Wills. They have in mind the prevention 
of family discord and wasteful litigation, plan their 
Wills with reference to family and estate, and take 
considerable pains to have them skilfully drafted. 
They are desirous, also, that their estates be admin- 
istered by persons in whom they repose confidence. 
[They will often go to great lengths and consider- 
able expense in order that their wishes and instruc- 
tions be carried out. Yet, in spite of every caution 
ind effort, it cannot be said that in English Common 
Law jurisdictions a testator may have reasonable 
assurance that his testament will be produced and 
admitted to probate, free of contest, and within a 
reasonable time after his death. 

Neither legal formality, strictly observed in the 
execution of the instrument, nor the careful and 
ingenious taping and sealing of the document, afford 
protection against the covetous or unscrupulous. 
It is a matter of frequent occurrence, after the 
death of a client who has executed a Will, to find 
of it in his safe deposit box or other place 


Said 


nent 
ment 


no trace 
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of safekeeping, with the result that the estate is 
administered and distributed under the intestate 
laws and contrary to the known provisions of the 
missing Will. Interested persons, besides abstract- 
ing Wills from places of safekeeping and destroy- 
ing them, may remove pages and substitute others. 
There is a further hazard: A genuine Will has often 
been set aside as a forgery and a spurious one pro- 
bated in its place. 

The testator may accidentally misplace his own 
Will, or, in his anxiety to prevent his wishes becom- 
ing known until after his death, may hide the Will 
so ingeniously as to prevent its discovery. He may 
even execute a Will in another jurisdiction and 
leave it in the care of an attorney there. It is 
unnecessary to describe the distress and confusion 
which results when a lost Will so secreted by the 
testator comes to light after his estate has been 
wholly or partially disposed of under the intestate 
laws or pursuant to the directions of a document 
which the newly-found instrument had revoked. 

Even if the Will, intended by the testator to 
be his last Will, should survive these hazards and 
be submitted for probate after his death, there is 
always the risk of a contest over the testator’s 
mental capacity to execute it, or of its having been 
executed through fraud or undue influence. Then 
there is the matter of expense incidental to probate. 
The present requirement in numerous jurisdictions 
of service of citation upon all interested parties 
often entails heavy expense. Sometimes a citation 
must be published or served outside the state. 
Occasionally it happens that distributees are scat- 
tered and reside outside the country. Not infre- 
quently immediate action is necessary to safeguard 
the assets of the estate during delay in admission 
of the Will to probate, and it becomes necessary to 
apply to the court for temporary administration. 

In Civil Law jurisdictions, as for example the 
State of Louisiana, the Province of Quebec, coun- 
tries in South America and Europe, the question 
of execution, safeguarding and probate of Wills 
is viewed far more practically. In these jurisdic- 
tions, many of the hazards and dangers attendant 
upon the probate are removed, and it was not with- 
out warrant that the Supreme Court in Michigan 
made the following comment in Lloyd vs. Chambers, 
56 Mich. 236: 

“The practice in Civil Law countries of having Wills ex- 
ecuted or declared in solemn form or acknowledged before 
reputable public officers and a sufficient number of disinterested 
witnesses to render it unlikely that the testator is not acting 
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with capacity and freedom has been approved by the continued 
experience of most countries, and has saved them from the 
post mortem squabblings and contests on mental condition 
which have made a Will the least secure of all human deal 
ings and made it doubtful whether in some regions insanity 
is not accepted as the normal condition of testators. There 
is no sensible reason why a Will which is always revocable 
and contingent should not be established, presumptively at 
least, by such an acknowledgment as will sufhce to prove a 
deed which is irrevocable; and where, as is usually the case 
abroad, such an acknowledgment is made before trustworthy 
officers in the form of known and reputable witnesses, and in 
the enforced absence of all persons, the security against in 
capacity and incompetency is quite as strong as can be found 
in a contest before a court or jury that never saw the testator 

Thus, it will be seen that under the Civil Law, 
a testator may establish the validity of his Will 
during his own lifetime by authentication before a 
public notary, in the presence of a prescribed num- 
ber of witnesses. The method of execution and 
authentication common in Civil Law jurisdictions 
might well be incorporated into our law. Civil Law 
jurisdictions usually require that the Will be taken 
down by the notary from oral dictation by the 
testator, the notary then reading the completed 
document back to him. Civil Law jurisdictions are 
not concerned with our concepts of trusts nor with 
the rule against perpetuities, and such writing may 
be practical there. However, that requirement need 
not be followed in this country, as Wills are gener- 
ally drawn by skilled draftsmen under our laws. 

One method by which the validity of a Will 
might be presumptively established by the testator 
during his lifetime is the following : 

The testator would personally appear and pre- 
sent his Will to a designated official of the Probate 
or Surrogate’s Court. He would be accompanied by 
his witnesses, including his attorney, if he wished, 
as a further safeguard and to assure regularity. The 
official would ask the testator prescribed questions 
to make certain that he knew the nature of his act, 
the extent of his property, and the objects of his bounty. 
The attorney, if present, would then make affidavit 
that he had read to the testator or exhibited to him 
for examination the specific instrument sought to 
be authenticated as his Will, thereby establishing 
that the testator was fully acquainted with its pro- 
visions. In the absence of such affidavit, the Will 
would be read to the testator by the official, all 
other persons being then excluded, if the testator 
so request, to insure privacy. The testator then, 
in the presence of the subscribing witnesses and the 
official, would sign the Will which would have the 
usual attestation clause. The subscribing witnesses 
would then sign their names pursuant to the statu 
tory requirements. 

Instead of executing the Will before the court 
official, the testator, if he so desired, could have the 
formalities of execution take place either in the 
privacy of his lawyer’s office or his home, as is now 
the practice. In such case he and his witnesses 
would thereafter attend at the Probate Court solely 
for the purpose of authentication, and they would 
acknowledge their signatures and the due execution 
of the Will to the court official, pursuant to statu 
tory requirement. The attorney, if present, would 
also make affidavit that he had read the Will to the 
testator or exhibited it to him for examination. 

In either case, the subscribing witnesses would 
also make their usual written depositions before the 
official. The witnesses having thus appeared during 
the lifetime of the testator together with the testator 
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himself to prove the due execution of the 
would be unnecessary for them to 
after his death. 


appeal 


The document, having been duly executed, 
would be sealed and filed away in the vaults of 
the court, its genuineness established. With it 
would be sealed and filed the affidavits of the 


subscribing witnesses, together with the attorney's 
affidavit, if it be required by the statute, and a 
certified statement of the court to the 
answers made by the testator to the questions 
propounded by him. The will would not be opened 
until after the testator’s death. The testator, how 
ever, would be privileged to regain possession of 
it during his lifetime upon duly making demand for 
its return, and he might make alteration as often 
as changed circumstances required. The testator’s 
privilege of executing and authenticating a subse 
quent Will or codicil with the same formalities 
would not be curtailed or limited in any way. Ii, 
upon the testator’s death, he had not revoked the 
document or removed it from the custody of the 
court, it would be presumed to be valid and could 
without further formality be admitted to probate 

It may be noted that authentication of a Will 
in the lifetime of the testator in the manner sug- 
gested would raise a strong presumption as to place 
of domicile, an important consideration in estate 
and inheritance taxation, where there arises the 
question of the right, as between seve! 
tax the estate of a decedent. 

It may be suggested by some that 
if such a procedure of authentication during the 
lifetime of the testator were adopted, citations be 
served upon parties interested at the time of such 
authentication, as is now done in some jurisdic 
tions in the case of probate after death. This would 
have a strong appeal for many because of its simi 
larity to the present usual procedure in some juris- 
dictions in case of probate after death, but it would 
not be practicable, nor would it be constitutional 

In 1883, the Legislature of the State of Michigan 


official as 


al States, to 


attorneys 


enacted a statute under which Wills might be pro 
bated during the lifetime of a testator and provid 
ing for citations to be served at the time of such 


probate upon interested parties who might come in 
and contest probate. The statute was reviewed in 
Lloyd v. Chambers, supra. In that case, the testa 
tor’s wife sought to contest probate upon the ques- 
tion of mental competency. The court pointed out 
that the statute was unconstitutional in that it pro- 
vided for what was not really a judicial proceeding. 
It was held that as there are no heirs to the living 
and it could not be determined who was interested 
in the estate of the testator until his death, it was 
improper to permit persons to come in to contest 
the Will during the testator’s lifetime 

The suggested procedure would be free from 
the foregoing criticism and is substantially similar 
to the mode of authentication which has been fol- 
lowed for so long a time in other countries with 
satisfactory results. In this connection, it is well 
to note that in the State of New York not more 
than two per cent of contests in probate proceed- 
ings were successful. Since Wills are ad 
mitted to probate without contest of kind, it 
follows that only an infinitesimal number of Wills 
offered for probate are actually open to question 
as to their validity. 
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\s has already been noted, a testator who 
1uthenticated his Will in the manner proposed 
woul ll retain the right to revoke it. Later Wills 
nd codicils could be authenticated in similar man- 
er. In addition, a Will could still be executed in the 
rdinary way and probated after death in the man- 
ner n prescribed. This would take care of death- 
bed cases, instances where it is inconvenient for a 
estat to appear at the court to probate his Will 
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Will probated after death as at present. However, 
the present method of probate would become rela- 
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tively infrequent once the public could be assured 
of the benefits which would result from living 
probate. 

The writer has not attempted to give the 
details of statutory enactment which might be 
necessary for the suggested procedure. Matters 
like notice to distributees and legatees, guardian- 
ship for infants, costs to be assessed against unsuc- 
cessful litigants in case of contests, and the like, 
are properly for a judicial council, Bar Association 
committee or legislative committee to pass upon. 
Mention of these details, however, will round out 
the picture for some who might otherwise question 
the practicability of the plan proposed. 

The matter of the execution and probate of 
Wills calls for a realistic approach, with due respect 
for facts and actual experience. The suggested 
change is simple and logical and has been needed 
for a long time. In a true sense it is no innovation, 
for it has been substantially in effect in Civil Law 
countries for many years, where it has proved to 
be in.every way desirable. It is a method of pro- 
bate vastly superior to the one now in use, and, the 
writer submits, merits consideration by a progres- 
sive and forward-looking Bar. 


Los Angeles Committee on Arrangements 
Announces Entertainment Program 


The definite program of entertainment during the meeting 
of the National Conference of Commissioners on Uniform 
State Laws and the meeting of the American Bar Association 
as arranged by both the Entertainment Committee and the 
Hostess Committee, has been furnished by the General Com- 
mittee on Arrangements of the Los Angeles Bar Association. 

Tuesday, July 9—Tea for ladies accompanying the Na 
tional Conference of Commissioners on Uniform State Laws, 
in the Women’s Athletic Club, from 4 to 6, 

Wednesday, July 10—Luncheon and Fashion Show at the 
Lido, Ambassador Hotel, for the ladies accompanying the Na- 
tional Conference of Commissioners on Uniform State Laws, 
at 12:30. 

Wednesday evening—The annual dinner of Conference of 
Commissioners will be held in the Biltmore Hotel. 

Thursday, July 11—The Commissioners and their ladies 
will be entertained at a production of the “Pilgrimage Play,” 
Hollywood, at 8 o'clock. 

Friday, July 12—Luncheon for the ladies accompanying 
the Commissioners at Los Angeles Country Club at 1 o'clock. 

Sunday, July 14—All-day trip to Catalina Island for the 
Commissioners and their ladies. 

Tuesday, July 16—“Symphony Under the Stars” by the 
Los Angeles Philharmonic Orchestra at the Hollywood Bowl, 
Willem Mengelberg, Conductor. 

Wednesday, July 17—Barbecue luncheon at the Uplifters’ 
Club in Santa Monica Canyon for the ladies accompanying 
members at 1 o'clock, 

Wednesday evening—President’s Reception, 10 P. M. 

Thursday, July 18—Annual Dinner, at 7 o'clock, Biltmore 
Hotel. 

Friday, July 19—Afternoon: Exhibition at the Huntington 
Library and Art Gallery, followed by a garden party and 
tea on the terrace. 

Evening: Pageant—“The Making of the Constitution of 
the United States of America,” with tableaux. 

Saturday, July 20—Motor trip and visit to motion picture 
studios. 

In addition to the above definite program, it is expected 
that a large number of the visitors will avail themselves of 
the opportunity to visit the California Pacific International 
Exposition at San Diego, at the close of the Convention. It 
is only 120 miles from Los Angeles to San Diego and visitors 
may go either by motor over spiendid roads in less than four 
hours, by train or by airplane. 
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THE N. R. A. DECISION 

The Supreme Court has unanimously 
decided that the provisions of the New York 
live poultry code involved in the Schechter 
Poultry Corporation case are invalid, for 
two reasons: an attempted unconstitutional 
delegation of legislative power and an at 
tempted regulation, under authority of the 
Commerce clause, of intra-state transactions 
which do not directly affect interstate com- 
merce. 

The decision was unanimous—and this 
is fortunate from every point of view. A 
Constitution, composed of written words, 
cannot be so framed as not to require inter- 
pretation. Our Constitution meets this re- 
quirement by making the Supreme Court 
the interpreter. In a country like ours it is 
also highly important that there be com- 
plete public confidence not only in the inter- 
preter but in its specific interpretations. A 
unanimous decision contributes greatly to 
the maintenance of that confidence, while a 
divided opinion, particularly on questions in 
which the public is deeply interested, has a 
natural tendency to cause the average man 
to question the interpretation and thus les- 
sen the authority of the interpreter. 

A unanimous decision in this case was 
fortunate for still another but closely con- 
nected reason. Since the constitutional is- 
sues involved in the National Recovery leg- 
islation were first raised, they have naturally 
been discussed in many quarters. And 
through much of this discussion there has 





apparently run the assumption that in the 
long run the decision would largely hinge 
on the social, economic or other personal 
views of the judges. “In dealing with the 
present legislation,” said a writer in a prom- 
inent law review last year, “the decisions of 
the highest tribunal in the land will depend 
to no small extent upon the economic and 
social philosophy, or, in a word, the states- 
manship of those who sit upon the Bench.” 
And somewhat to the same effect another 
writer said: “Any realistic discussion of the 
constitutional problems inherent in the Act 
must ultimately resolve itself into a ques- 
tion of judicial psychology.” 

But a unanimous decision scotches ail 
such unfounded assumptions. Where nine 
able men, frequently different in their view 
on many subjects, are agreed, it is vain to 
look for partisanship, social, political or eco- 
nomic, in the decision. The reasons for it 
must be sought elsewhere. The interpreters 
of the Constitution have found their meeting 
point in a common view of the strictly legal 
principles involved and their application to 
the facts presented by the case under con 
sideration. Whatever the public may think 
of the policy involved in a particular piece 
of legislation, it is hardly likely to question 
a unanimous decision based on what it rec- 
ognizes as purely legal grounds, or to feel 
that our constitutional interpreters have 
made themselves to any extent the mouth- 
piece of a faction. 

The opinion, by Chief Justice Hughes, 
has two main divisions. In the first, it dis- 
poses of the case on grounds that practically 
dispose of all the N. R. A. Codes, since all 
rested upon what the Court holds to be an 
unconstitutional delegation of legislative 
power. The Court pointed out that “the Con 
stitution has never been regarded as deny- 
ing Congress the necessary resources of flex 
ibility and practicality, which will enable it 
to perform its function in laying down poli- 
cies and establishing standards, while leav 
ing to selected instrumentalities the making 
of subordinate rules within the prescribed 
limits and the determination of facts to 
which the policy as declared by the legisla 
ture is to apply.” The decision in the in 
stant case, however, was that Congress had 
failed to enact such standards and so had 
attempted to transfer its functions to others. 

The second part of the opinion dealt 
with the question whether the particular pro- 
visions of the Code which the defendants 
were convicted of violating and of having 
conspired to violate, were within the regu- 
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latory power of Congress. These provisions 
related to hours and wages of the slaughter- 
house and to the sales there made to retail 
dealers and butchers. The Court declared 
that all these transactions were intrastate 
and held that there was no warrant for the 
argument that the poultry handled by de 
fendants at their slaughter house markets 
was in a “current” or “flow” of interstate 
commerce and thus subject to congressional 
regulation. On the contrary, it held that it 
had come to a permanent rest in the state. 
It then came to what is perhaps the most 
significant part of the decision—discussion 
of the question, “Did the defendants’ trans 
actions directly ‘affect’ interstate commerce 
so as to be a subject of Federal regulation”? 

In stressing the “necessary and well 
established distinction between direct and 
indirect effects,” the Court declared that “the 
precise line can be drawn only as individual 
cases arise, but the distinction is clear in 
principle. Direct effects are illustrated bv 
the railroad cases we have cited as e.g. the 
effect of failure to use prescribed safety ap- 
pliances on railroads which are the highways 
of both interstate and intrastate commerce 

But where the effect of intrastate trans- 
actions upon interstate commerce is merely 
indirect, such transactions remain within the 
domain of state power.” 

One would naturally think that a deci 
sion concurred in by the entire Supreme 
Court would have been fairly predictable. 
But, curiously enough, judging from various 
articles and addresses, the action of the 
Court was regarded as particularly hard to 
forecast. The two quotations from law re- 
view articles already given in this editorial 
illustrate this attitude. Even where a 
guarded prediction was ventured, it was not 
altogether fortunate, as witness the state- 
ment by a leading speaker at the meeting of 
the Commerce Committee in 1934, that the 
commentators generally agreed that the at- 
tack on the National Recovery Act on the 
ground of improper delegation of legislative 
power would fail. 


WHEN BENCH AND BAR UNITE 
The enthusiastic response of the Bar to 
the Chief Justice’s request for cooperation in 
establishing, through the exercise of the 
rule-making power, a unified system of rules 
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for cases in equity and actions at law, is one 
of the outstanding features of that under- 
taking to date. 

In his address at the Fourth Judicial 
Conference at Asheville, N. C., Attorney 
General Cummings brought the encouraging 
news of the splendid manner in which the 
Committees in the various Circuits, ap- 
pointed at the request of Chief Justice 
Hughes, were throwing themselves into the 
work. “You will be pleased to know,” he 
said, “that in the ten judicial circuits more 
than one hundred federal judges, five hun 
dred practicing lawyers and many law teach 
ers and research scholars are participating 
in the great project. All this has gotten un 
der way in less than a year since the law 
was passed.” 

As a sample of the real participation 
which is being furnished, it is sufficient to 
cite the case of the Minnesota Committee 
which has already, with the aid of the Fac- 
ulty of the Law School of the University of 
Minnesota, prepared and submitted a com- 
plete Code of Rules for civil actions at law. 
Nor has the value of the work already done 
by this and other committees been in the 
least impaired by the enlargement of the 
plan, as announced by the Chief Justice to 
the American Law Institute. The study of 
law rules is a necessary part of the creation 
of a unified system. 

Such whole-hearted cooperation be- 
tween Bar and Courts, in the Attorney 
General’s opinion, is vitally necessary to the 
success of the project. However, he regards 
the undertaking itself as furnishing a test 
of ‘whether the bar is really entering upon 
the period of decadence that some critics, 
particularly among the laymen, have seen 
fit to forecast, a period in which the lawyer 
is no longer a leader of men but a mere care- 
taker of clients. To build and maintain the 
new system of procedure there must be an 
esprit du corps among members of the bar. 
The general public will watch with interest 
to see whether the lawyers of this country 
will stand united in the common effort to 
formulate and establish a system which will 
guarantee simplicity and speed in the settle- 
ment of civil disputes.” 

Everything indicates that the test will 
be met and that the Bar will show, by its 
cooperation in the work, that improve- 
ment in the administration of justice is the 
cardinal point in its program. 
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Live Poultry Code, Approved under National Industrial Recovery Act, Held Unconstitu- 
tional because Adopted Pursuant to a Delegation of Power to the President, without 


Adequate Legislative Standards—Also Held Unconstitutional as Undertaking to Reg- 
ulate Transactions not in Interstate Commerce, nor Directly Affecting [t—Frazier- 
Lemke Act Held to Deprive Mortgage Creditors of Farmers of Substantive 
Property Rights without Due Process of Law, in Violation of the Fifth Amend 
ment—Valuation of Telephone Company Property for Rate-Making Pur 
poses by Translating Previously Determined Dollar Value of Plant into an 
Equivalent Dollar Value by Sole Use of Commodity Price Indices Held 


Erroneous 


- Validity of Congressional Restrictions on Executive 
Power of Removal 








National Industrial Recovery Act — Validity of 
Codes Approved by President—Delegation of 
Legislative Authority—lInterstate Com- 
merce—Intrastate Commerce 


The Live Poultry Code, being the code of fair compe. 
tition approved by the President under the National Indus- 
trial Recovery Act for the live poultry industry, in the met- 
ropolitan area of New York City, is unconstitutional, for 
the reason that it was adopted pursuant to a delegation of 
legislative power to the President, without adequate legisla- 
tive standards. 

Such code is also unconstitutional for the reason that 
it undertakes to regulate transactions which are not in inter- 
state commerce and do not directly affect such commerce, 
and are consequently beyond the reach of federal power un- 
der the commerce clause of the Constitution. 

Schechter Poultry Corporation et al. vs. United 
States, 79 Adv. Op. 888; 55 Sup. Ct. Rep. 837. 

The defendants (petitioners No. 854), were con- 
victed in the Federal Court for the Eastern District of 
New York on 18 counts of an indictment charging vio- 
lations of the “Live Poultry Code,” and on an addi- 
tional count for conspiracy to commit such violations. 
The Circuit Court of Appeals sustained the conviction 
on the conspiracy count and on sixteen counts for vio- 
lation of the Code, but reversed on two counts charging 
violation as to minimum wages and maximum hours of 
labor, on the ground that the latter were not within the 
regulatory power of Congress. On certiorari, the Su- 
preme Court reversed the judgment so far as the Code 
had been upheld, and affirmed so far as the Code had 
been held invalid by the Circuit Court of Appeals. The 
opinion of the Court, delivered by the Chief Justice, 
was unanimous. Mr. Justice CArpozo delivered a con- 
curring opinion, in which Mr. Justice SToNeE joined. 

The “Live Poultry Code” was approved by the 
President pursuant to authority conferred on him by 
Section 3 of Title I of the National Industrial Recov- 
ery Act. That Act authorizes the President to approve 
“Codes of fair competition” on application of one or 
more trade or industrial associations or groups, if the 
President finds (1) that they “impose no inequitable 
restrictions on membership therein and are truly repre- 
sentative,” and (2) that such Codes are not designed 
“to promote monopolies or to eliminate or oppress small 
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enterprises and will not operate to discriminate against 
them, and will tend to effectuate the policy of Title 
I. As a condition of approval, the President may 
“impose such conditions (including requirements 
for the making of reports and the keeping of ac- 
counts) for the protection of consumers, competi- 
tors, employees, and others, and in furtherance of the 
public interest, and may provide such exceptions to and 
exemptions from the provisions of such Code as the 
President in his discretion deems necessary to effectuate 
the policy herein declared.” Violation of Code “in 
any transaction in or affecting interstate or foreign 
commerce” is made a misdemeanor punishable by a 
fine of not more than $500 for each offense, and 
each day of continued violation is to be deemed a 
separate offense. 

The “Live Poultry Code” establishes a Code of 
fair competition for the live poultry industry of the 
metropolitan area in and about New York City. Its 
divisions are entitled: (1) purposes, (2) definitions, 
(3) hours, (4) wages, (5) general labor provisions, 
(6) administration, (7) trade practice provisions, and 
(8) general. 

The industry is defined to include “every person 
engaged in the business of selling, purchasing for re- 
sale, transporting, or handling and for slaughtering live 
poultry, from the time such poultry come into the New 
York metropolitan area to the time it is first sold in 
slaughtered form,” and such “related branches” as may 
be included by amendment. 

The Code fixes the number of hours for work- 
days. It provides that no employee, with certain ex- 
ceptions, shall be permitted to work in excess of 40 
hours a week, and that no employee, save as stated, 
shall be paid in any pay period less than at the rate of 
50c per hour. The labor provisions prohibit employ- 
ment of any one under 16 years of age, and declare 
that employees shall have the right of “collective bar- 
gaining,” and freedom of choice as to labor organiza- 
tions, in the terms of Section 7(a) of the Act. The 
minimum number of employees, who shall be employed 
by slaughter-house operators, is fixed, the number being 
graduated according to the average volume of weekly 
sales. 

The article dealing with trade practices prohibits 
various practices, which are said to constitute “unfair 
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methods of competition.” Detailed records are required 

be kept, and reports made. 
[he defendants are slaughter-house operators who 
purchase live poultry in New York City, for 
rand resale. They do not sell poultry in inter- 
state commerce. They were charged, aside from the 
conspiracy count, with violation of the wage and hour 
provisions of the Code; with violation of the “straight 
killing” provisions; with selling an unfit chicken; with 
sales without having the poultry inspected or 
pproved as required by local regulations ; with making 
lse reports, or failure to make required reports ; and 
vith selling to dealers who were without licenses re- 

red by local regulations. 

In dealing with the questions raised as to the con- 
titutional validity of the Code, the Cu1er Justice first 
d the Government's contention as to the ap- 
ate approach to the important questions presented. 

\s to this the opinion states: 


We are told that the provision of the statute authoriz- 
ng the adoption of codes must be viewed in the light of the 
grave national crisis with which Congress was confronted. 

ibtedly, the conditions to which power is addressed 


are always to be considered when the exercise of power is 
ged. Extraordinary conditions may call for extraor 
remedies. But the argument necessarily stops short 


attempt to justify action which lies outside the sphere 
istitutional authority. Extraordinary conditions do 
t create or enlarge constitutional power. The Constitu- 
established a national government with powers deemed 

to be adequate, as they have proved to be both in war and 


peace, but these powers of the national government are lim- 
ted by the constitutional grants. Those who act under 
hese grants are not at liberty to transcend the imposed 
limits because they believe that more or different power is 

ssary. Such assertions of extra-constitutional authority 
vere anticipated and precluded by the explicit terms of the 
Tenth Amendment,—“The powers not delegated to the 

ted States by the Constitution, nor prohibited by it to 
he States, are reserved to the States respectively, or to 
the pe ple.” 


Consideration was given also to the point that the 
iational crisis demanded a broad and intensive coopera- 
ffort in industry, which was to be fostered by 
permitting the initiation of Codes. But this was an- 
swered by pointing out that the Codes are not merely 
the embodiment of voluntary cooperation, but have the 
binding on all belonging to the industry 


a 


force of law, 


aff r 
I odes of fair competition which the statute at- 
tempts to authorize are codes of laws. If valid, they place 
all persons within their reach under the obligation of posi- 
tive law, binding equally those who assent and those who do 


ot assent. Violations of the provisions of the codes are 
1iffiable as crimes. 

[he Court then addressed itself directly to the con- 
tention of the defendants that the Codes were adopted 
pursuant to an unconstitutional delegation of legislative 
power. Discussing this principle, and referring to the 
recent decision in the Panama Company case, the 


opinion states 


The question of the delegation of legislative power. 

We recently had occasion to review the pertinent decisions 
a he general principles which govern the determination 
f this question. Panama Refining Company v. Ryan, 293 
U. S. 388. The Constitution provides that ‘All legislative 
vers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of 
Represents atives.” Art I, sec. 1. And the Congress is 
ithorized “To make all laws which shall be necessary and 
r for carrying into execution” its general powers. 

Art. I, sec. 8, par. 18. The Congress is not permitted to 
licate or to transfer to others the essential legislative 
functions with which it is thus vested. We have repeatedly 
recognized the necessity of adapting legislation to complex 
onditions involving a host of details with which the na- 
tional legislature cannot deal directly. We pointed out in 


pet 


the Panama Company case that the Constitution has never 
been regarded as denying to Congress the necessary re- 
sources of flexibility and practicality, which will enable it to 
perform its function in laying down policies and establish- 
ing standards, while leaving to selected instrumentalities 
the making of subordinate rules within prescribed limit« 
and the determination of facts to which the policy as de 
clared by the legislature is to apply. But we said that th 
constant recognition of the necessity and validity of such 
provisions, and the wide range of administrative authority 
which has been developed by means of them, cannot be 
allowed to obscure the limitations of the authority to dele- 
gate, if our constitutional system is to be maintained. 
Id., p. 421. 

Accordingly, we look to the statute to see whether 
Congress has overstepped these limitations,—whether Con- 
gress in authorizing “codes of fair competition” has itself 
established the standards of legal obligation, thus perform- 
ing its essential legislative function, or, by the failure to 
enact such standards, has attempted to transfer that function 
to others. 


In searching the statute for the requisite standards, 
the term “fair competition” was scrutinized, to deter- 
mine whether it refers to a category established in law, 
or is a convenient designation for whatever set of laws 
the formulators of a code and the President may pre- 
scribe as wise for the accomplishment of the broad 
purposes of rehabilitation, correction and expansion re- 
ferred to in section 1 of Title I. It was pointed out in 
this connection that the Act does not define “unfair 
competition,” and that although that is a limited concept 
defined in the law, nevertheless, “fair competition” can- 
not be regarded as antithetical to the “unfair methods 
of competition” condemned by the Federal Trade Com- 
mission Act. “The ‘fair competition’ of the codes has 
a much broader range and a new significance.” 

Furthermore, it was pointed out, that even if the 
establishment of codes is for the purpose of effectuat- 
ing the general purposes of Section 1, including the 
elimination of “unfair methods of competition,” and 
although that term is defined by law, it remains, how- 
ever, only one of many objectives which the codes are 
intended to accomplish. Consequently, it was not ac- 
cepted as a sufficient standard. With reference to this 
contention, the Court added: 

We think the conclusion is inescapable that the au- 
thority sought to be conferred by section 3 was not merely 
to deal with “unfair competitive practices” which offend 
against existing law, and could be the subject of judicial 
condemnation without further legislation, or to create ad- 
ministrative machinery for the application of established 
principles of law to particular instances of violation. 
Rather, the purpose is clearly disclosed to authorize new 
and controlling prohibitions through codes of laws which 
would embrace what the formulators would propose, and 
what the President would approve, or prescribe, as wise 
and beneficent measures for the government of trades and 
industries in order to bring about their rehabilitation, cor- 
rection and development, according to the general declara- 
tion of policy in section one. Codes of laws of this sort are 
styled “codes of fair competition.” 

The Government urged that the Codes will “con- 
sist of rules of competition deemed fair for each in- 
dustry by representative members of that industry—by 
the persons most vitally concerned and most familiar 
with its problems.” Instances were cited of cases in 
which Congress has availed itself of such assistance, 
as in the exercise of authority over the public domain, 
with respect to the recognition of local customs or rules 
of miners as to mining claims. This contention was 
answered with the following comment: 

But would it be seriously contended that Congress could 
delegate its legislative authority to trade or industrial asso- 
ciations or groups so as to empower them to enact the laws 
they deem to be wise and beneficent for the rehabilitation 
and expansion of their trade or industries? Could trade 
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or industrial associations or groups be constituted legisla- 
tive bodies for that purpose because such associations or 
groups are familiar with the problems of their enterprises? 
And, could an effort of that sort be made valid by such a 
preface of generalities as to permissible aims as we find in 
section one of title 1? The answer is obvious. Such a 
delegation of legislative power is unknown to our law and is 
utterly inconsistent with the constitutional prerogatives and 
duties of Congress. 

The Act was then examined to determine what 
limits are set to the exercise of the President’s discre- 
tion. It was noted first that the Act requires a finding 
that the groups proposing a code “impose no inequitable 
restrictions on admission to membership,’ and are 
“truly representative.” These requirements, however, 
relate to the status of those initiating a code, and not 
to the scope of its provisions. The provisions against 
monopolies and monopolistic practices were also men- 
tioned. “But,” said the Court, “these restrictions leave 
virtually untouched the field of policy envisaged by 
section one, and, in that wide field of legislative possi 
bilities, the proponents of a code, refraining from 
monopolistic designs, may roam at will and the Presi- 
dent may approve or disapprove their proposals as he 
may see fit.” 

After referring to the findings which the President 
must make in approving a code, and observing that he 
may add his own conditions “in his discretion,” the 
Court said: 


Such a sweeping delegation of legislative power finds 
no support in the decisions upon which the Government 
especially relies. By the Interstate Commerce Act, Con- 


gress has itself provided a code of laws regulating the 
activities of the common carriers subject to the Act, in 
order to assure the performance of their services upon just 
and reasonable terms, with adequate facilities and without 
uniust discrimination. Congress from time to time has 
elaborated its requirements, as needs have been disclosed 
To facilitate the application of the standards prescribed by 
the Act, Congress has provided an expert body. That 
administrative agency, in dealing with particular cases, is 
required to act upon notice and hearing, and its orders must 
be supported by findings of fact which in turn are sustained 
by evidence. When the Commission is authorized to 
issue, for the construction, extension or abandonment of 
lines, a certificate of “public convenience and necessity,” or 
to permit the acquisition by one carrier of the control of 
another, if that is found to be “in the public interest,” we 
have pointed out that these provisions are not left without 
standards to guide determination. The authority conferred 
has direct relation to the standards prescribed for the 
service of common carriers and can be exercised only upon 
findings, based upon evidence, with respect to particular 
conditions of transportation 


The powers delegated to the Federal Radio Com- 
mission and the “flexible tariff” provision of the Act 
of 1922 were both referred to and distinguished 

Concluding his discussion of this aspect of the case, 
the Cuier Justice said: 


To summarize and conclude upon this point: Section 3 
of the Recovery Act is without precedent. It supplies no 
standards for any trade, industry or activity. It does not 
undertake to prescribe rules of conduct to be applied to 
particular states of fact determined by appropriate admin 
istrative procedure. Instead of prescribing rules of con 
duct, it authorizes the making of codes to prescribe them. 
For that legislative undertaking, section 3 sets up no stand- 
ards, aside from the statement of the general aims of re- 
habilitation, correction and expansion described in section 
one. In view of the scope of that broad declaration, and of 
the nature of the few restrictions that are imposed, the dis- 
cretion of the President in approving or prescribing codes, 
and thus enacting laws for the government of trade and in- 
dustry throughout the country, is virtually unfettered. We 
think that the code-making authority thus conferred is an 
unconstitutional delegation of legislative power. 


Attention was then turned to the question whether 
the transactions in question are in interstate commerce. 
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As to this, it was emphasized that the fact that almost 
all of the poultry coming to New York is sent from 
other states does not make the character of the de- 
fendants’ transactions interstate commerce. 

Defendants held the poultry at their slaughterhouse 
markets for slaughter and local sale to retail dealers and 
butchers who in turn sold directly to c Neither 
the slaughtering nor the sales by defendants trans- 
actions in interstate commerce 

The undisputed facts thus afford no warrant for the 
argument that the poultry handled by defendants at their 
slaughterhouse markets was in a “current” or “flow” of 
interstate commerce and was thus subject to congressional 


nsumers. 


were 


regulation. The mere fact that there may be a constant 
flow of commodities into a State does not mean that the 
flow continues after the property has arrived and has be- 
come commingled with the mass of property within the 
State and is there held solely for local disposition and use. 
So far as the poultry here in question is concerned, the 


flow in interstate commerce had ceased 
come to a permanent rest within the State 


Che poultry had 
It was not held, 


used, or sold by defendants in relation to any further trans- 
actions in interstate commerce and was not destined for 
transportation to other States. Hence, decisions which 
deal with a stream of interstate commerce—where goods 


come to rest within a State temporarily and are later to go 
forward in interstate commerce—and with the regulations 
of transactions involved in that practical continuity of 
movement, are not applicable here. 

ae : 

Next was considered the question whether the 
transactions “directly affect” interstate commerce so as 
to be subject to federal regulation, and it was observed 
that, 

The power of Congress extends not only to the regu- 
lation of transactions which are part of interstate commerce, 
but to the protection of that commerce from injury. It mat- 
ters not that the injury may be due to the ce induct of those 
engaged in intrastate operations. 


It was noted also that combinations in restraint of 
interstate commerce, or to monopolize any part of it, 


are within the reach of the federal Anti-Trust Act, 
ulthough the parties seek to attain their end by means 
of intrastate activities. Local 167 v. United States, 291 


U. S. 293, was cited as an illustration of this principle, 
where the subject of the conspiracy was the live poul- 
try business in New York City. There it appeared 
that various classes of persons in the business had con- 
spired to burden the free movement of live poultry in 


the area in and around New York City. Marketmen 
had organized an Association, had allocated retailers 


among themselves and had agreed to increase prices. 
lo accomplish their purposes levies were made on 
poultrymen, men were employed to obstruct the business 
of dealers who resisted, wholesalers and retailers were 
spied upon, and by violence and intimidation were pre- 
vented from freely purchasing live poultry. The intra- 
state acts of the conspirators were enjoined to give 
effective protection to interstate Distin- 
guishing that case, the Court said: 

The instant case is not of that sort. This is not a 
prosecution for a conspiracy to restrain or monopolize in- 
terstate commerce in violation of the Anti-Trust Act. De- 
fendants have been convicted, not upon direct charges of 
injury to interstate commerce or of interference with per- 
sons engaged in that commerce, but of violations of certain 
provisions of the Live Poultry Code and of conspiracy to 
commit these violations. Interstate brought 
in only upon the charge that violations of these provisions— 
as to hours and wages of employees and sales— 
“affected” interstate commerce. 


commerce 


commerce 15 


local 


In determining how far the federal government may 
go in controlling intrastate transactions upon the ground 
that they “affect” interstate commerce, there is a neces- 


sary and well-established distinction between direct and in- 
direct effects. The precise line can be drawn only as indi- 
vidual cases arise, but the distinction is clear in principle. 
Direct effects are illustrated by the railroad cases we have 
cited, as e. g., the effect of failure to use prescribed safety 
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ippliances on railroads which are the highways of both in- 
terstate and intrastate commerce, injury to an employee 
enga in interstate transportation by the negligence of 
yee engaged in an intrastate movement, the fixing 
es for intrastate transportation which unjustly dis- 

ite against interstate commerce. But where the effect 

tate transactions upon interstate commerce is merely 

t, such transactions remain within the domain of 

state power. If the commerce clause were construed to 
| enterprises and transactions which could be said to 

ave an indirect effect upon interstate commerce, the fed- 

eral authority would embrace practically all the activities of 
the people and the authority of the State over its domestic 
icerns would exist only by sufferance of the federal 


cases under the Anti-Trust Act were also 
cited marking the distinction between direct and in- 
lirect effects on interstate commerce. 


[he distinction between direct and indirect effects has 
been clearly recognized in the application of the Anti-Trust 
Act. Where a combination or conspiracy is formed, with 
the tent to restrain interstate commerce or to monopolize 

rt of it, the violation of the statute is clear. Coro- 

nad 11 Company v. United Mine Workers, 268 U. S. 
2 4 But where that intent is absent, and the objec- 
es are limited to intrastate activities, the fact that there 


tive 

may be an indirect effect upon interstate commerce does 
10t subject the parties to the federal statute, notwithstand- 
ing its broad provisions. This principle has frequently been 
ipplied in litigation growing out of labor disputes. 


Particular stress was placed on the fact that the 
wages and hours of those employed in the slaughter- 
house markets have no direct relation to interstate com- 


merce. In respect of this the opinion states: 


[The question of chief importance relates to the pro- 


visions of the Code as to the hours and wages of those 
empl | in defendants’ slaughterhouse markets. It is 
plain that these requirements are imposed in order to gov- 
ern the details of defendants’ management of their local 
business. The persons employed in slaughtering and selling 
in local trade are not employed in interstate commerce. 
Their hours and wages have no direct relation to interstate 
commerce. The question of how many hours these em- 
ployees should work and what they should be paid differs 
in no essential respect from similar questions in other lo- 
il businesses which handle commodities brought into a 


State and there dealt in as a part of its internal commerce. 
This appears from an examination of the considerations 


urged by the Government with respect to conditions in the 
poultry trade. Thus, the Government argues that hours 
and wages affect prices; that slaughterhouse men sell at 
2 small margin above operating costs; that labor represents 


50 to 60 per cent of these costs; that a slaughterhouse op- 


erator paying lower wages or reducing his cost by exacting 
long hours of work, translates his saving into lower prices ; 
that this results in demands for a cheaper grade of goods; 


and that the cutting of prices brings about a demoralization 
f the price structure. Similar conditions may be adduced 
in relation to other businesses. The argument of the Gov- 
ernment proves too much. If the federal government may 
determine the wages and aaa of employees in the internal 
commerce i a State, because of their relation to cost and 
prices and their indirect effect upon interstate commerce, it 
would seem that a similar control might be exerted over 
other elements of cost, also affecting prices, such as the 
number of employees, rents, advertising, methods of doing 
All the processes of production and distribu- 
tion that enter into cost could likewise be controlled. If 
the cost of doing an intrastate business is in itself the 
permitted object of federal control, the extent of the regu- 
tion of cost would be a question of discretion and not of 


busi ness, et 


In conclusion, the Court emphasized the limits of 


It is not the province of the Court to consider the 

no advantages or disadvantages of such a centralized 
system. It is sufficient to say that the Federal Constitution 
does not provide for it. Our growth and development have 
called for wide use of the commerce power of the federal 
government in its control over the expanded activities of in- 
terstate commerce, and in protecting that commerce from 
burdens, interferences, and conspiracies to restrain and 


monopolize it. But the authority of the federal govern- 
ment may not be pushed to such an extreme as to destroy 
the distinction, which the commerce clause itself establishes, 
between commerce “‘among the several States’ and the in- 
ternal concerns of a State. The same answer must be made 
to the contention that is based upon the serious economic 
situation which led to the passage of the Recovery Act, 
the fall in prices, the decline in wages and employment, and 
the curtailment of the market for commodities. Stress is 
laid upon the great importance of maintaining wage dis- 
tributions which would provide the necessary stimulus in 
starting “the cumulative forces making for expanding com- 
mercial activity.” Without in any way disparaging this 
motive, it is enough to say that the recuperative efforts of 
the federal government must be made in a manner consistent 
with the authority granted by the Constitution. 

We are of the opinion that the attempt through the 
provisions of the Code to fix the hours and wages of em- 
ployees of defendants in their intrastate business was not a 
valid exercise of federal power 

“ee 

On both the grounds we have discussed, the attempted 
delegation of legislative power, and the attempted regula 
tion of intrastate transactions which affect interstate com- 
merce only indirectly, we hold the code provisions here in 
question to be invalid and that the judgment of conviction 
must be reversed. 


Mr. Justice Carpozo, in his concurring opinion, 
also discussed separately the two principal questions, the 
delegation of legislative power, and the scope of fed- 
eral regulatory power over commerce. 

Agreeing that the delegation of power was without 
adequate standards, he said: 


The delegated power of legislation which has found 
expression in this code is not canalized within banks that 
keep it from overflowing. It is unconfined and vagrant, 
if I may borrow my own words in an earlier opinion. 

* * 

Here, in the case before us, is an attempted delegation 
not confined to any single act nor to any class or group of 
acts identified or described by reference to a standard. 
Here in effect is a roving commission to inquire into evils 
and upon discovery correct them. 

I have said that there is no standard, definite or even 
approximate, to which legislation must conform. Let me 
make my meaning more precise. If codes of fair competi- 
tion are codes eliminating “unfair” methods of competition 
ascertained upon inquiry to prevail in one industry or an- 
other, there is no unlawful delegation of legislative func- 
tions when the President is directed to inquire into such 
practices and denounce them when discovered. For many 
years a like power has been committed to the Federal Trade 
Commission with the approval of this court in a long series 
of decisions. Delegation in such circumstances is born 
of the necessities of the occasion. The industries of the 
country are too many and diverse to make it possible for 
Congress, in respect of matters such as these, to legislate 
directly with adequate appreciation of varying conditions. 
Nor is the substance of the power changed because the 
President may act at the instance of trade or industrial as- 
sociations having special knowledge of the facts. Their 
function is strictly advisory; it is the imprunctur of the 
President that begets the quality of law. .. When the task 
that is set before one is that of cleaning house, it is prudent 
as well as usual to take counsel of the dwellers. 

But there is another conception of codes of fair com- 
petition, their significance and function, which leads to very 
different consequences, though it is one that is struggling 
now for recognition and acceptance. By this other concep- 
tion a code is not to be restricted to the elimination of busi- 
ness practices that would be characterized by general ac- 
ceptation as oppressive or unfair, It is to include what- 
ever ordinances may be desirable or helpful for the well- 
being or prosperity of the industry affected. In that view, 
the function of its adoption is not merely negative, but posi- 
tive; the planning of improvements as well as the extirpa- 
tion of abuses. What is fair, as thus conceived, is not 
something to be contrasted with what is unfair or fraudu- 
lent or tricky. The extension becomes as wide as the field 
of industrial regulation. If that conception shall prevail, 
anything that Congress may do within the limits of the 
commerce clause for the betterment of business may be done 
by the President upon the recommendation of a trade asso- 
ciation by calling it a code. This is delegation running riot. 
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No such plenitude of power is susceptible of transfer. The 
statute, however, aims at nothing less, as one can learn 
both from its terms and from the administrative practice 


under it. Nothing less is aimed at by the code now sub- 
mitted to our scrutiny. 

Mr. Justice CArpozo also expressed the opinion 
that there is no grant of power to Congress to regulate 
the wages and hours of labor in the transactions of the 
defendants’ intrastate business. This objection to the 
code he termed “far-reaching and incurable.” Dealing 
with this aspect, he said, in part: 

As to this feature of the case little can be added to the 
opinion of the court. There is a view of causation that 
would obliterate the distinction between what is national 
and what is local in the activities of commerce. Motion at 
the outer rim is communicated perceptibly, though minutely, 
to recording instruments at the center. A society such as 
ours “is an elastic medium which transmits all tremors 
through its territory; the only question is of their size.” 
Per Learned Hand, J., in the court below. The law is not 
indifferent to considerations of degree. Activities local in 
their immediacy do not become interstate and national be 
cause of distant repercussions. What is near and what is 
distant may at times be uncertain. . . There is no penumbra 
of uncertainty obscuring judgment here. To find immedi- 
a*y or directness here is to find it almost everywhere. If 
centripetal forces are to be isolated to the exclusion of the 
forces that oppose and counteract them, there will be an 
end to our federal system 

The cases were argued by Joseph Heller and Fred- 
erick H. Wood for Joseph Schechter et al., and by 
Solicitor General Reed and Donald R. Richberg for the 
United States. 


Constitutional Law—Dues Process Under Fifth 
Amendment 


The Frazier-Lemke Act, providing for the relief of 
bankrupt farmers, is unconstitutional for the reason that 
it takes substantive property rights from the mortgage cred- 
itors of farmers, without due process of law in violation of 
the Fifth Amendment. 

Louisville Joint Stock Land Bank v. Radford, Sr., 
79 Adv. Op., 920; 55 Sup. Ct. Rep. 854. 

In this opinion, delivered by Mr. Justice Bran- 
pEIS, the Court by unanimous decision held unconstitu- 
tional sub-section 5 of § 75 of the Bankruptcy Act, 
which was added by the Frazier-Lemke Act. 

The petitioner held mortgages made in 1922 and 
1924 on the respondent’s farm property in Christian 
County, Kentucky, comprising 170 acres, of the then 
appraised value of at least $18,000. The mortgages 
secured loans aggregating $9,000, to be repaid in in 
stalments over a period of 34 years with interest at 6%. 
The respondent made default in payment of taxes, in 
instalments of interest and principal, and on the cov 
enant to keep the buildings insured. The Bank de 
clared the entire debt due and instituted suit in Christian 
County for foreclosure of the mortgage. 

The Conciliation Commissioner of the County, ap- 
pointed under §75 of the Bankruptcy Act, requested 
denial of the appointment of a receiver, and asked a 
stay of all foreclosure proceedings, stating that the re 
spondent desired to avail himself of the provisions of 
§ 75. The respondent, Radford, then filed a petition 
in, the Federal Court praying that an opportunity be 
afforded to effect a composition with his creditors. The 
attempt to effect a composition failed. The Bank of- 
fered to accept a deed of the property in full satisfac- 
tion of the debt, and to assume the unpaid taxes. Rad- 
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the 


ford refused to execute the deed; and state court 
ordered a foreclosure sale. 

In the meantime, the Act 
Radford then applied for relief under it, re 


Chat Act affords 


Frazier-Lemke was 
passed. 
questing an appraisal of his property 


the following alternative options, as stated in the 
opinion 
1. By Paragraph 3, the bankrupt may, if the mort 
gagee assents, purchase the property at its then appraised 
value, acquiring title thereto as well as immediate posses- 
sion, by agreeing to make deferred payments as follows 
2’/2 per cent within two years; 2 per cent within three 
years; 5 per cent within 4 years; 5 per cent within 5 years; 
the balance within six years. All deferred payments to 
bear interest at the rate of 1 per cent per annum 
2. By Paragraph 7, the bankrupt may, if the mortgagee 





retuses his assent to the immediate purchase on the above 
basis, require the bankruptcy court to “stay proceedings 
for a period of five years, during which five years the debtor 
shall retain possession of all or any part of his property, 
under the control of the court, provided he pays a reason- 
able rental annually for that part of the property of which 
he retains possession ; the first payment of such renta] to be 


made within six months of the date of the order staying 
proceedings, such rental to be distril ng the secured 
and unsecured creditors, as their interests may appear, under 
the provisions of this Act. At the end of five or prior 
thereto, the debtor may pay into court the appraised price 


uted am 


years, 


of the property of which he retains possession; Provided, 
Chat upon request of any lien holder on real estate the 
court shall cause a reappraisal of such real estate and the 
debtor may then pay the reappraised price, if acceptable to 
the lien holder, into court, otherwise the original appraisal 


price shall be paid into court and thereupon the court shall 
by an order, turn over full and title 
property to the debtor and he may apply for his « 
as provided for by this Act: Provided, hi 
provisions of this Act shall apply only to debts exi 
the time this Act becomes effective.” 

The Bank answered in the federal court, assert 
ing that the Frazier-Lemke Act is unconstitutional, and 
sought to be permitted to pursue its rights in fore- 
closure in the state court. The court overruled the 
Bank’s objections and appointed a referee to take pro- 
ceedings under the Frazier-Lemke Act, having first 
adjudged Radford a bankrupt. An appraiser found the 
value of the mortgaged property to be $4,445. This 
appraisal the referee approved, although the Bank had 
offered $9,205.09 in cash for the mortgaged property. 
The Bank refused to consent to a sale of the property 
to Radford at the appraised value, and filed objections 
to such sale and to the manner of payments prescribed 
by Paragraph 3 of sub-section (3). Then the referee 
ordered a stay of foreclosure proceedings for five years ; 
and that Radford retain possession, subject to liens. A 
rental was fixed at $325 for the first year, the rental 
for later years to be fixed by the court. It was stipu 
lated that the annual taxes and insurance charge amount 
to $105, and admitted that administration charges of 
$22.75 must be paid from the rentals. The District 
Court approved the referee’s orders, and the circuit 
court of appeals affirmed. On certiorari the ruling was 
reversed. 


possession 





In delivering his opinion, Mr. Justice BRANDIES 
first referred to W. B. Worthen Co. v. Kavanaugh, 
294 U. S.—where comparable state legislation was held 


invalid. The opinion then reviewed thx 
pied generally by mortgagees prior to the 


position 


occu- 
enactment 





of the Act. In this connection, Mr, Justice BRANDEIS 
said : 
For centuries efforts to protect necessitous m« 
have been persistent. Gradually the mortgage of 
tate was transformed from a conveyance upon condition 


into a lien; and failure of the mortgagor to pay 
fixed ceased to effect an automatic fi 
equity, applying their established jurisdiction t 
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st penalties and forfeitures, created the equity of re- 


nptior Thus the mortgagor was given a reasonable time 
t ire the default and to require a reconveyance of the 
pert Legislation in many states carried this develop- 


nt further, and preserved the mortgagor’s right to pos- 
sé n, even after default, until the conclusion of foreclosure 
eedings. But the statutory command that the mortgagor 
ild not lose his property on default had always rested 
e assumption that the mortgagee would be compensated 
the default by a later payment, with interest, of the debt 
1 the security was given; and the protection af- 
the mortgagor was, in effect, the granting of a stay. 
stance has been found, except under the Frazier-Lemke 
Act, of either a statute or decision compelling the mortgagee 
linquish the property to the mortgagor free of the lien 

s the debt was paid in full. 
is right of the mortgagee to insist upon full payment 
before giving up his security has been deemed of the essence 
tgage. His position in this respect was not changed 
sale superseded strict foreclos- 
of many states created a right 
To protect his right to 
nt or the mortgaged property, the mortgagee was 
1 to bid at the judicial sale on foreclosure. In many 
tes other statutory changes were made in the form and 
f foreclosure and redemption. But practically always 
the measures adopted for the mortgagor's relief, including 
rium | lation enacted by the several states dur- 
n, resulted primarily in a stay; and 
theretofore, upon the assump 
substantive right of the mortgagee was being 
since payment in full of the debt with interest 


1! | 


when foreclosure by public 
ré r when the legislz 
emption at the sale price. 


atures 


egis 
present de press! 


the relief afforded rested, as 





‘ 1 fully compensate him 
Statutes for the relief of mortgagors, when applied to 
xisting mortgages. have given rise, from time to time, 
t rious constitutional questions. The statutes were sus- 
tained by this Court when, as in Home Building and Loan 
{ nv Blaisd li, 290 U. S. 398, they were found 


tantially the right of the mortgagee to 
application of the security, payment of the 


iness They were stricken down, as in W. B 
Worthern | v. Kavanaugh, 294 U. S. —, when it ap 
peared that this substantive right was substantially abridged 


Reference was then made to the earlier bank- 
ruptcy acts, and it was pointed out that none had sought 
to compel the holder of a mortgage to surrender to the 
of the mortgaged property 
or title, so long as any part of the debt secured re 
mained unpaid, and none attempted to enlarge the 
rivileges of the mortgagor against the mort 
substantive right of the mort- 

wor valid under federal law. Compositions, though 
dissenting creditors, were likewise thought 
no analogy to the provisions of Paragraph 7. 
argued that 


bankrupt either possession 


riohte or t 
> } 


rages to modify any 


hindinge on 


e Bank the Frazier-Lemke Act is 

ise it is not a law on the subject of bank 
uptci [he ramifications of this contention were set 

rth; but it was found unnecessary to pass on the con- 

tention. since the retroactive features of the Act made 
lecision possible under the Fifth Amendment. 
\s to the general bearing of the Fifth Amendment 
n the question, Mr. Justice BRANDe1s said: 


bankruptcy power, like the other great substan- 

wers of Congress, is subject to the Fifth Amend- 

( Under the bankruptcy power Congress may dis 
harge the debtor’s personal obligation, because, unlike the 
is not _prohies from impairing the obligation 
ntracts. Compare Mitchell v. Clark. 110 U. S. 633, 


Cente +t 


64 But the effect of the Act here complained of is not 
the scharge of Radford’s personal obligation. It is the 
taking of substantive rights in specific property acquired 
by the Bank prior to the Act. In order to determine 
whether rights of that nature have been taken, we must 


ascertain what the mortgagee’s rights were before the 
passage of the Act. We turn, therefore, first to the law 


enumeration of the rights of the mortgagee 


under the ti of Kentucky was then set forth. In 
this it appeared that the mortgagee has a lien on the 


roperty which may be foreclosed and enforced by 





judicial sale of the property. A receiver may be ap- 
pointed, if it appears that the property is probably in- 
sufficient to satisfy the debt. Where the rents and 
profits are pledged the mortgagee is entitled to have a 
receiver appointed to collect them. Sale may be ordered 
at any time after default. An appraisal is required be- 
fore sale; and if the sale brings less than 34 of the 
appraised value, the mortgagor may redeem within a 
year by paying the original purchase money and 10% 
interest. No provision permits the mortgagor to obtain 
a release or surrender of the property without paying 
the debt in full, nor does any provision prevent the 
holder from bidding at the sale to protect his interest. 

The effect of these provisions, embodying the 
mortgagee’s rights, and the substitute afforded by the 
challenged Act were then described as follows, in the 
opinion : 


Thus, the controlling purpose of the law of Kentucky 
was and is that mortgaged property shall be devoted pri- 
marily to the satisfaction of the debt secured; and the 
provisions of its law are appropriate to ensure that result. 

For the rights acquired and possessed by the mort- 
gagee under the law of Kentucky, the Act substituted only 
the following alternatives : 

(a) Under Paragraph 3, the mortgagee may, if the 
bankrupt so requests, assent to a so-called sale by the trus- 
tee to the bankrupt at a so-called appraised value ; and upon 
such assent an implied promise arises to purchase the 
property on the terms prescribed in that Paragraph. But, 
the transaction would not confer upon the mortgagee the 
ordinary fruits of an immediate sale; nor would the agree- 
ment of sale, if performed by the bankrupt, result in pay- 
ment at the appraised value. The mortgagee would not get 
the ordinary fruits of an immediate sale on deferred pay- 
ments; for the bankrupt would make no down payment at 
the time of taking possession and would give no other as- 
surance that the payments promised would in fact be made. 

And, if all such payments were duly made, the sale would 
not be at the appraised value; for the value of money (even 
if there were no risk) is obviously more than one per cent. 
By restricting, throughout the period of six years, the 
annual interest on the deferred payments to one per cent, 
a sale at much less than the appraised value is prescribed. 
The aggregate payments of principal and interest pre- 
scribed would in no year before the end of the sixth be as 
much as six per cent on the appraised volue. Moreover, 
before any deferred payment of the purchase price is made, 
there is serious danger that the Bank’s investment might be 
further impaired. The mortgaged property might be lessened 
in value by waste. It might become burdened with the 
liens for accruing unpaid taxes, for, while interest at the 
rate of 1 per cent of the appraised value of the Radford 
farm is $44.45, the present annual taxes (plus insurance 
premium) are, as stipulated, $105. Thus if the alterna 
tive offered by Paragraph 3 were accepted, the transaction 
would result merely in a transfer of possession to the 
bankrupt for six years with an otherwise unsecured prom- 
ise to purchase at the end of the period for a price less 
than the appraised value. 

(b) If the mortgagee refuses to consent to the agree- 
ment to sell under Paragraph 3, he is compelled, by Para- 
graph 7, to surrender to the bankrupt possession of the 
property for the period of five years; and during those 
years, the bankrupt’s only monetary obligation is to pay a 
reasonable rental fixed by the court. There is no provi- 
sion for the payment of insurance or taxes, save as these 
may be paid from the rental received. During that period 
the bankrupt has an option to purchase the farm at any time 
at its appraised, or reappraised, value. The mortgagee is 
not only compelled to submit to the sale to the bankrupt, 
but to a sale made at such time as the latter may choose. 
Thus, the bankrupt may leave it uncertain for years whether 
he will purchase; and in the end he may decline to buy. 
Meanwhile the mortgagee may have had (and been obliged 
to decline) an offer from some other person to take the farm 
at a price sufficient to satisfy the full amount then due by 
the debtor. The mortgagee cannot require a reappraisal 
when, in its judgment, the time comes to sell; it may ask for 
a reappraisal only if and when the bankrupt requests a 
sale. Thus the mortgagee is afforded no protection if the 
request is made when values are depressed to a point lower 
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than the original appraisal. While Paragraph 7 declares 

that the bankrupt’s possession is “under the control of the 

court,” this clause gives merely supervisory power. Such 

control leaves the court powerless to terminate the option 

unless there has been the commission of waste or failure to 

pay the prescribed rent 

In contrast with the controlling purpose of the 

provisions of the state law to devote the property to 
satisfy the debt, the purpose of the Frazier-Lemke Act 
was thus discussed: 


The controlling purpose of the Act is to preserve to 
the mortgagor the ownership and enjoyment of the farm 
property. It does not seek primarily a discharge of all 
personal obligations—a function with which alone bank- 
ruptcy acts have heretofore dealt. Nor does it make pro- 
vision of that nature by prohibiting, limiting or postpon 
ing deficiency judgments, as do some State laws. Its 
avowed object is to take from the mortgagee rights in the 
specific property held as security; and to that end “to scale 
down the indebtedness” to the present value of the prop- 
erty. As here applied it has taken from the bank the 
following property rights recognized by the Law of Ken- 
tucky. 

1. The right to retain the lien until the indebtedness 
thereby secured is paid. 

2. The right to realize upon the security by a judi- 
cial public sale. 

3. The right to determine when such sale shall be held, 
subject only to the discretion of the court. 

4, The right to protect its interest in the property by 
bidding at such sale whenever held, and thus to assure 
having the mortgaged property devoted primarily to the 
satisfaction of the debt, either through receipt of the pro 
ceeds of a fair competitive sale or by taking the property 
itself. 

5. The right to control meanwhile the property during 
the period of default, subject only to the discretion of the 
court, and to have the rents and profits collected by a re- 
ceiver for the satisfaction of the debt. 

Strong evidence that the taking of these rights from 
the mortgagee effects a substantial impairment of the secur- 
ity is furnished by the occurrences in the Senate which 
led to the adoption there of the amendment to the bill de- 
claring that the Act “shall apply only to debts existing 
at the time this Act becomes effective.” The bill as passed 
by the House applied to both pre-existing and future 
mortgages. It was amended in the Senate so as to limit it 
to existing mortgages; and as so amended was adopted by 
both Houses pursuant to the report of thé Conference Com- 
mittee. This was done because, in the Senate, it was pointed 
out that the bill, if made applicable to future mortgages, 
would destroy the farmer’s future mortgage credit. 


Finally, the learned Justice summarized the argu- 
ment involved in the respondent’s contention that the 
changes in the mortgagee’s rights, as made by the Act, 
are not arbitrary or unreasonable, because they were 
made for a permissible public purpose, to prevent farm 
tenancy and the tendency to create a peasant class 
Finding it unnecessary to consider these questions, Mr. 
Justice Branpets concluded his opinion as follows: 


We have no occasion to consider either the causes or 
the extent of farm tenancy; or whether its progressive in- 
crease would be arrested by the provisions of the Act. Nor 
need we consider the occupations of the beneficiaries of the 
legislation. These are matters for the consideration of 
Congress; and the extensive provision for the refinancing 
of farm mortgages which Congress has already made, shows 
that the gravity of the situation has been appreciated. The 
province of the Court is limited to deciding whether the 
Frazier-Lemke Act as applied has taken from the Bank 
without compensation, and given to Radford, rights in spe- 
cific property which are of substantial value. As we 
conclude that the Act as applied has done so, we must hold 
it void. For the Fifth Amendment commands that, how- 
ever great the Nation’s need, private property shall not be 
thus taken even for a wholly public use without just com- 
pensation. If the public interest requires, and permits, the 
taking of property of individual mortgagees in order to re- 
lieve the necessities of individual mortgagors, resort must 
be had to proceedings by eminent domain; so that, through 
taxation, the burden of the relief afforded in the public 
interest may be borne by the public. 
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The case was argued by John W. Davis and Mr. 
William Marshall Bullitt for the petitioner, and by Mr. 
William Lemke, Mr. Harry H. Peterson and Mr. Ed 
win A. Krauthoff for the respondent. 


Public Utilities—Valuation for Rate-Making Pur- 
poses—Use of Price Indices 


In determining the value of the property of a telephone 
company, for rate-making purposes, it is erroneous for the 
body fixing the valuation to determine the same by translat- 
ing the dollar value of the plant (as determined and ac- 
cepted some years previously, plus net additions in dollar 
value in each subsequent year) into an equivalent of dollar 
value at the time of the later valuation, by the sole use of 
commodity price indices. Such a method of valuation is 
erroneous for the reason that price indices are not prepared 
as an aid to the appraisal of property, and for the further 
reason that the method is affected by sudden shifts in the 
price level which are not fairly related to the value of utility 
property. 

West et al v. Chesapeake and Potomac Telephone 
Company of Baltimore City, 79 Adv. Op. 948; 55 
Sup. Ct. Rep. 894. 

In this opinion, the Court considered the propriety 
of procedure followed by the Maryland Public Serv- 
ice Commission in placing a valuation on the respond- 
ent’s property for rate making purposes ‘he details 
of the valuation may be omitted here, and attention be 
directed to the principal issue disposed of by the Court 
Three Justices dissented. 

In 1923 there had been a valuation placed on the 
property by the District Court in which the Commis 
sion had acquiesced. In the present case the Commis 
sion made no appraisal of the physical plant and prop 
erty, but attempted to determine present value by 
translating the dollar value of the plant as previously 
found by the District Court in 1923, plus net additions 
in dollar value in each subsequent year into an equiva- 
lent dollar value in December, 1932. The theory 
adopted by the Commission, and its acceptance of com- 
modity indices to show price trends, are explained in 
the opinion of the Court, which was delivered by Mr. 
Justice Roserts. Referring to the theory of the Com- 
mission and its use of commodity indices, he said: 

Its theory was this: Value si 
the investment in dollars on which a utility is entitled to 
earn. The dollars when invested were free units of ex- 
change value having an earning significance then and now 
only because they are such units of exchange. When in 
vested they represented in the plant so many poles, miles 
of wires, and other items of equipment; on the other hand 
the same dollar units then represented certain quantities 
of government bonds, apartment houses, automobiles, food 
and services, etc. The dollars invested in the company’s 
plant had no value unless they were exchangeable for other 
requirements and desires of the stockholders, and the cor- 
responding requirements and desires of all persons who use 
the dollar as a measure of value. Thus a regulating body, 
in finding value, must find a number of universal units of 
earning power and purchasing power; that is, exchange- 
able dollars invested in place of present exchangeable dol- 
lars. How shall the relation be ascertained ? 

The Commission thought it found the answer in com- 
modity indices, prepared to show price trends. It selected 
sixteen of these, one covering as many as 784 commodities, 
falling into different classes, and weighted for averaging; 
others much less comprehensive; and its witness calcu- 
lated by the use of each index the reduction in value of the 
company’s assets considered as a conglomerate mass of dol- 
lar value from 1923, or subsequent date of acquisition, to 
1932. As might be expected the results varied widely. The 
lowest value found by the use of any index was $24,983,624 ; 
the highest $36,056,408—48 per cent higher. The Commis- 
sion then weighted these sixteen indices upon a principle 
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t sed, giving them weights of from one to four, and 
thus got a divisor of thirty-one for the total obtained by 
udding the weighted results of all. This gave what the 
Con n styled its “fair value index,” which it applied 

1923 value of the property then owned and to cost 
all net additions in subsequent years, to obtain value as 
1932. The result, after adding some $660,000 for work- 

tal, was a rate base of $32,621,190. The company 
of of estim nated reproduction cost and accrued 

“The Commission examined and criticized this 
it none was < offered in opposition, and the valu- 
ased squarely on the figures obtained by the use 


} 


lex 








iate for determining present value, and discarded 
el It purported to consider both book value and 
reproduction costs. However, it used two figures only, 
is of December 31, 1933, less the entire de- 
preciation reserve shown by the books. It then added 
$1,000,000 for working capital, and increased the annual 
lepreciation expense from $1,352,284 as fixed by the 
Commission to $2,000,000. The Supreme Court found 
he methods of both the Commission and the District 
Court to be unsatisfactory. 

Commission’s use of the commodity price 
lices was found objectionable, for reasons discussed 
lengt! Emphasizing the first of these objections, 

Mr. ] ICE ROBERTS said: 

vious objection is that the indices which are its 
basis were not prepared as an aid to the appraisal of prop- 
erty They were intended merely to indicate price trends. 
Indeed the record shows that one index used by the Com- 
1 given a weight of 3 that of the Interstate 
Commerce Commission,—bears a notation that it should 
tt be used “in the determination of unit reproduction 
sts” upon individual properties. Doubtless the authors of 
the other indices would have issued a similar warning, if 

they had supposed anyone would attempt such a use. 

Again, the wide variation of results of the employ- 
ment of different indices, already mentioned, impugns their 
accuracy as implements of appraisal. Sensible of this dis- 
repancy, the Commission attempted a rule of thumb cor- 
rective, by weighting the several indices upon a principle 
known only to itself, and thus rendered its process of valua- 
tion even more dubious and obscure. The possible factors 
f error are increased by the use of some indices such as 
that cor cted by the Commission's witness upon Western 
Electric prices. The evidence is that these apply to about 
25 per cent of the company’s purchases; that during the 
period of rising prices 1924-1929, they rose more slowly 
than prices of other commodities and manufactured articles ; 
that though in 1930 other prices fell, Western Electric’s 
were raised an average of 10 per cent. In constructing an 
index from these prices, the witness disregarded the increase 
during the period 1930-1932. The Commission gave the 


ndex a weight of 3 and applied it to all purchases of the 
compa although confessedly it was applicable to only one- 
fourth of them. 

The established principle is that as the due process 





clauses (Amendments V and XIV) safeguard private prop- 
erty inst a taking for public use without just compensa- 
tion, neither Nation nor State may require the use of pri- 


vately owned property without just compensation. When 
the property itself is taken by the exertion of the power 
of eminent domain, just compensation is its value at the 
time of the taking. So, where by legislation prescribing 
rates or é arges the use of the property is taken, just com- 
pensation assured by these constitutional provisions is a rea- 
sonable rate of return upon that value. To an extent value 
must be a matter of sound judgment, involving fact data. 


To substitute for such factors as historical cost and cost 
of reproduction, a “translator” of dollar value obtained 
by the use of price trend indices, serves only to confuse 
the problem and to increase its difficulty, and may well lead 


to results anything but accurate and fair. This is not to 
suggest that price trends are to be disregarded; quite the 

mtrary is true. And evidence of such trends is to be 
considered with all other relevant factors. 


The sudden shifts of price levels was thought to 
involve an even more fundamental objection to the 


The District Court held the indices used inappro- 








use of the indices. In this connection, it was empha- 
sized that the value of public utility property is not ac- 
curately or fairly related to abrupt changes in price 
levels. In elaboration of this feature, Mr. Justice 
ROBERTS said: 


A more fundamental defect in the Commission’s method 
is that the result is affected by sudden shifts in price level. 
It is true that any just valuation must take into account 
changes in the level of prices. We have therefore held that 
where the present value of property devoted to the public 
service is in excess of original cost, the utility company 
is not limited to a return on cost. Conversely, if the 
plant has depreciated in value, the public should not be 
bound to allow a return measured by investment. Of course 
the amount of that investment is to be considered along 
with appraisal of the property as presently existing, in order 
to arrive at a fair conclusion as to present value, for actual 
cost, reproduction cost and all other elements affecting 
value are to be given their proper weight in the final con- 
clusion, 

But it is to be remembered that such a property as 
that here under consideration is a great integrated aggre 
gate of many and diverse elements ; is not primarily intended 
for sale in the market, but for devotion to the public use 
now and for the indefinite future; and has, so far as its 
market value is concerned, no real resemblance to a bushel 
of wheat or a ton of iron. While, therefore, the owner of 
such a property must assume and may not pass on to the 
public the risk involved in a general decline in values, and 
may have the advantage also of a general rise in such val- 
ues, it would not only be unfair but impracticable to adiust 
the value and the consequent rate of return to sudden 
fluctuations in the price level. For in its essence this is the 
sort of aggregate whose value is not fairly or accurately 
reflected by such abrupt alterations in the market. A pub- 
lic service corporation ought net, therefore, in a rate pro- 
ceeding, to be permitted to claim to the last dollar an 
increased value consequent upon a sudden and precipitate 
rise in spot prices of material or labor. No more ought the 
value attributable to its property to be depressed by a simi- 
lar sudden decline in the price level. 


In conclusion, the Court pointed out that, although 
it did not approve the method of valuation adopted 
by the District Court, the decree should be affirmed, 
since that decree enjoined a rate order which was not 
supported by a proper valuation. In short, the ruling 
of the District Court was thought correct in its result, 
regardless of the method pursued in reaching it. As 
stated in the opinion: 

We have shown that the Commission's order violates 

the principle of due process, as the measure of value adopted 
is inadmissible. It is not our function, and was not the 
function of the court below, to do the work of the Commis- 
sion by determining a rate base upon correct principles. 
The District Court, upon finding that the Commission 
reached its conclusions as to fair value from data which 
furnished no legal support, should have enjoined enforce- 
ment of the rate order. The court’s action was therefore 
right, regardless of the method it pursued in reaching the 
decision that the order was confiscatory. 

Mr. Justice Stone delivered a dissenting opinion, 
in which Mr. Justice BRAnpers and Mr. Justice Car- 
pozo joined. At the outset, Mr. Justice Stone urged 
that it was improper to set at naught the Commission’s 
rate order for an asserted error in its procedure, when 
the real issue raised by the pleadings was whether the 
rates fixed are confiscatory. As to this he said: 


The suit is in equity, brought in a federal district court 
to set aside the legislative action of the state in prescribing 
telephone rates through the agency of its public service 
commission. The sole issue raised by the pleadings, and 
the only one presented to us and to the court below, is 
whether there is confiscation of appellee’s property by re- 
duction of its rates. It is not within the province of the 
federal courts to prescribe rates or to revise rates fixed 
by state authority, unless property is taken without due 
process in violation of the Fourteenth Amendment. . . . This 
Court, in setting aside the order of the Commission and 
leaving the old rates in force, does not pass u that 
issue. It does not hold that the rate fixed by the Com- 
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mission will confiscate appellee’s property, nor does it agree 
with the determination of the district court below that it 
will. For it is declared that the district court has not fol- 
lowed the rules sanctioned by this Court for determining the 
fair value of the property of a public service company 
and, in consequence, its conclusion that there has been 
confiscation must be rejected. But, notwithstanding the 
errors of the district court, this Court upholds its decree. 
The order of the Commission is thus set aside, upon a 
ground not raised upon the record or considered by the 
court below. This is done not because the rate is con- 
fiscatory, but because the method by which the Commission 
arrived at its conclusion, which is now pronounced “inapt” 
and “erroneous,” is declared to be unconstitutional 

In this opinion it was pointed out that the Com 
mission did not refuse to receive or to consider any of 
the evidence presented, and it was urged that the Com- 
mission was not bound to give controlling weight to 
evidence submitted by the Telephone Company. 

So far as the indices were concerned, the view was 
expressed that they were not any less trustworthy than 
the customary engineer’s estimates and appraisals, which 
the company did not consider it worth while to offer. 
Discussing this aspect of the case, Mr. Justice SToNt 
said: 

Public utility commissions, like other quasi-judicial and 
judicial bodies must try cases on the evidence before them. 
No basis has been suggested for declaring that the work 
of the Commission must be rejected because of its reli 
ance upon evidence which it was bound to consider, unless 
we are also prepared to say that its result was wrong 
If we are unable on any ground to find that confiscation 
will occur, I cannot say that actual cost or ascertained value 
of the structural equipment of the telephone company, 
trended in accordance with reliable price indices, is any 
less trustworthy evidence of present fair value than the 
more customary engineers’ appraisals and estimates, which 
appellee did not think it worth while to offer, or that, in 
any case, such a determination infringes any constitutional 
immunity. 

In assuming the task of determining judicially the 
present fair replacement value of the vast properties of 
public utilities, courts have been projected into the most 
speculative undertaking imposed upon them in the entire 
history of English jurisprudence. Precluded from consid- 
eration of the unregulated earning capacity of the utility, 
they must find the present theoretical value of a complex 
property, built up by gradual accretions through long pe- 
riods of years. Such a property has no market value, be- 
cause there is no market in which it is bought and sold. 
Market value would not be acceptable, in any event, because 
it would plainly be determined by estimates of future regu- 
lated earnings. Estimates of its value, including the items 
of “overheads” and “going concern value,” cannot be tested 
by any actual sale or by the actual present cost of con- 
structing and assembling the property under competitive 
conditions. Public utility properties are not thus created 
full fledged at a single stroke. If it were to be presently 
rebuilt in its entirety, in all probability it would not be con- 
structed in its present form. When we arrive at a theoret 
ical value based upon such uncertain and fugitive data we 
gain at best only an illusory certainty. No court can 
evolve from its inner consciousness the answer to the ques 
tion whether the illusion of certainty will invariably be 
better supported by a study of the actual cost of the prop- 
erty adjusted to price trends, or by a study of the esti- 
mates of engineers based upon data which never have ex- 
isted and never will. The value of such a study is a ques 
tion of fact in each case, to be ascertained like any other 
in the light of the record, and with some regard to the 
expert knowledge and experience of the Commission which, 
in the present case, are obviously great. 

It is said that the price indices “were not prepared as 
an aid to the appraisal of property,” that “they were in 
tended merely to indicate price trends,” a suggestion that 
seems to assume that known price trends are irrelevant to 
the determination of the present fair value of property 
whose cost is known. It is also said that the “wide varia 
tion of results of the employment of different indices 
impugns their accuracy as implements of appraisal.” The 
use of a single price index to the exclusion of all others, 
it is true, might well produce as inaccurate a result as if a 
single engineer's estimate were used to the exclusion of 





all others, and without test of its verity. But the record 
affords striking evidence of the accuracy of the composite 
index translators prepared and used by the Commission, 
quite apart from the relatively close agreement in the 
results obtained by the individual jndices. From 1923 until 
1930, when the Western Electric Comp any raised its prices, 
the Commission’s index translator accurately reflected the 
changes in price actually paid by appellee for its purchased 
equipment, and the Commission and company indices were 
in close conformity. Eliminating these price changes and 
the excessive labor costs appearing in the company’s own 
index, the resulting present fair value of appellee’s equip 
ment did not differ substantially from the Commission's 
valuation of it. So far as the results of the use of stand 
ard price indices are impugned by their variation, an ex- 
amination of the present record will disclose that the results 
obtained by the application of price indices to the historical 
cost of plant are far less variable than engineers’ valuations 
and in general are probably more trustworthy. To speak 
of either class of evidence as so accurate as to require a 
commission as a matter of law to accept it, or so imaccu- 
rate as to require the rejection of a valuation based upon 
it, is to attribute to the valuation process a possibility of 
accuracy and certainty wholly fictitiou 





The case was argued by Mr. Richard F. Cleveland 
and John Henry Lewin for the appellants, and by 


Mr. Charles McHenry Howard for the appellee. 


Executive Power — Power to Remove Officers — 
Validity of Restrictions on Power of Removal 
Under Section 1 of the Federal Trade Commission Act, 

which authorizes the President to remove a commissioner 

for inefficiency, neglect of duty, or malfeasance in office, the 

President’s power of removal is limited to removal for the 

causes enumerated in the Act. 

Such restrictions on the power of removal may be val- 
idly imposed by Congress under the Constitution, in respect 
of an officer such as a member of the Federal Trade Com- 
mission, which exercises quasi-judicial and quasi-legislative 
functions. 

Rathbun v. United States, 79 Adv. Op., 908; 55 
Sup. Ct. Rep. 869. 

This case involved a question as to the power of the 
President to remove a member of the Federal Trade 
Commission, on some ground other than the grounds 
specified in Section 1 of the Federal Trade Commission 
Act. It involved the further question whether, if the 
removal power is restricted to the causes enumerated, 
the restrictions so sought to be imposed are valid under 
the Constitution. 

Section 1 of the Act provides: 

“Not more than three of the commissioners shall be 
members of the same political party Che first commis 
sioners appointed shall continue in office terms of three, 
four, five, six, and seven years, respectively, from the date 
of the taking effect of this Act, the term of each to be 
designated by the President, but their successors shall be 
appointed for terms of seven years, except that any person 
chosen to fill a vacancy shall be appointed only for the 
unexpired term of the commissioner whom he shall suc- 
ceed. The commission shall choose a chairman from its 
own membership. No commissioner shall engage in anv 
other business, vocation, or employment. Any commissioner 
may be removed by the President for inefficiency, neglect 
of duty, or malfeasance in office as 

The question arose in a suit filed in the Court of 
Claims by the executor of William E. Humphrey, to 
recover the latter’s salary as Commissioner from the 
time of his removal from office until his death 
Humphrey was appointed Commissioner by President 
Hoover on December 10, 1931, and was confirmed by 
the Senate, for a term of 7 years. On July 25, 1933, 
President Roosevelt requested Humphrey’s resignation 
on the ground “that the aims and purposes of the Ad 
ministration with respect to the work of the Commis- 
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n can be carried out most effectively with personnel 


wn selection,” but the President disclaimed any 


ction on the Commissioner personally or on his 
rvices. After further correspondence, Humphrey de- 
ed to resign: Thereupon, the President wrote him 
follows: “Effective as of this date you are hereby 


ed from the office of Commissioner of the Fed- 
Commission.” 

n, delivered by Mr. Justice SUTHER 
1e questions certified to the 
the power of removal is restricted to the 
forth in the Act, and that such restrictions 
valid under the Constitution. 

In reaching its conclusion as to the first contention 
Court examined the contention of the Government 
he authority of Shurtleff v. United States, 189 U.S. 


» the Court answered t 


311. In that case, the Court sustained the removal of 
Shurtleff as an appraiser of merchandise, without as- 
signing any cause, although the statute specified the 
same grounds for removal as are contained in the Fed- 
eral Trade Commission Act. The Court distinguished 
that case, on the ground that no term of office was fixed, 
and it was thought that there was no intention to estab- 
ish life tenure for appraisers, in the absence of explicit 
inguage to that effect. 


ind 


on 


On the other hand, the quasi-legislative and quasi- 


licial functions of the Federal Trade Commission, 


the fact that a term of office is fixed by law were 


phasized as showing an intention that the Commis- 


ers are to be free from executive control except on 
srounds set forth in the statute. A review of the 
ns of the statute and its legislative history was 
stated. In this connection, and stating its conclu- 
e Court said: 
The commission is to be non-partisan; and it must, 
ry nature of its duties, act with entire im- 


rtiality. It is charged with the enforcement of no policy 


ept the policy of the law. Its duties are neither political 
ex tive, but predominantly quasi-judicial and quasi- 
| Like the Interstate Commerce Commission, its 
ers are called upon to exercise the trained judgment of 
experts “appointed by law and informed by ex- 


. > 
the language of the act, the legislative reports, 
eral purposes of the legislation as reflected by 
combine to demonstrate the Congressional 


1 
itent to create a body of experts who shall gain experi- 
1 


of service—a body which shall be inde- 
ident of executive authority, except in its selection, and 
to exercise its judgment without the leave or hindrance 
uny other official or any department of the government 
the accomplishment of these purposes, it is clear that 


ongress was of opinion that length and certainty of tenure 


uld vitally contribute. And to hold that, nevertheless, 
members of the commission continue in office at the mere 


vill of the President, might be to thwart, in large measure, 


ist 


N 
nr 


nds which Congress sought to realize by definitely 
ing the term of office. 
We conclude that the intent of the act is to limit the 


xecutive power of removal to the causes enumerated, the 


ister f none of which is claimed here; and we pass to 


juestior 
In dealing with the second question, Mr, JUSTICE 


~ 


{1ERLAND discussed the limitations which must be 


ed on the opinion in Myers v. United States, 272 


52, chiefly relied on by the Government. That 
sustained the President’s power of removal of a 


tmaster of the first class without the advice and 


consent of the Senate, as required by an Act of Con- 
gress. Recognizing that the opinion in that case con 


ins dicta tending to support the Government’s position 


the constitutional question, Mr. Justice SUTHER- 


of a postmaster is so essentially unlike the 
lved that the decision in the Myers case can- 


not be accepted as controlling our decision here. A _ post- 
master is an executive officer restricted to the perform 
ance of executive functions. He is charged with no duty at 
all related to either the legislative or judicial power. The 
actual decision in the Myers case finds support in the theory 
that such an officer is merely one of the units in the execu- 
tive department and, hence, inherently subject to the ex 
clusive and illimitable power of removal by the Chief 
Executive, whose subordinate and aid he is. Putting aside 
dicta, which may be followed if sufficiently persuasive but 
which are not controlling, the necessary reach of the deci- 
sion goes far enough to include all purely executive officers. 
It goes no farther ;—much less does it include an officer who 
occupies no place in the executive department and who ex- 
ercises no part of the executive power vested by the Con- 
stitution in the President. 

The Court then emphasized the quasi-legislative 
and quasi-judicial functions of the Commission, and 
the importance of its being free from executive domina- 
tion. Denying that Congress is without power to limit 
removal of officers exercising such function, and observ- 
ing the far-reaching effect of a denial of such power, 
Mr. Justice SUTHERLAND said: 


If Congress is without authority to prescribe causes 
for removal of members of the trade commission and limit 
executive power of removal accordingly, that power at once 
becomes practically all-inclusive in respect of civil officers 
with the exception of the judiciary provided for by the 
Constitution. The Solicitor General, at the bar, appar- 
ently recognizing this to be true, with commendable candor, 
agreed that his view in respect of the removability of mem- 
bers of the Federal Trade Commission necessitated a like 
view in respect of the Interstate Commerce Commission and 
the Court of Claims. We are thus confronted with the 
serious question whether not only the members of these 
quasi-legislative and quasi-judicial bodies, but the judges of 
the legislative Court of Claims, exercising judicial power 

. continue in office only at the pleasure of the President. 

We think it plain under the Constitution that illimitable 
power of removal is not possessed by the President in re- 
spect of officers of the character of those just named. The 
authority of Congress, in creating quasi- -legislative or quasi- 
judicial agencies, to require them to act in discharge of their 
duties independently of executive control cannot well be 
doubted ; and that authority includes, as an appropriate in- 
cident, power to fix the period during which they shall con- 
tinue, and to forbid their removal except for cause in the 
meantime. For it is quite evident that one who holds his 
office only during the pleasure of another, cannot be de- 
pended upon to maintain an attitude of independence 
against the latter's will. 

Concluding the opinion, the Court added: 

The result of what we now have said is this: Whether 
the power of the President to remove an officer shall pre- 
vail over the authority of Congress to condition the power 
by fixing a definite term and precluding a removal except 
for cause, will depend upon the character of the office; the 
Myers decision, affirming the power of the President alone 
to make the removal, is confined to purely executive offi- 
cers; and as to officers of the kind here under considera- 
tion, we hold that no removal can be made during the 
prescribed term for which the officer is appointed, except 
for one or more of the causes named in the applicable 
statute. 

To the extent that, between the decision in the Myers 
case, which sustains the unrestrictable power of the Presi- 
dent to remove purely executive officers, and our present 
decision that such power does not extend to an office such 
as that here involved, there shall remain a field of doubt, 
we leave guch cases as may fall within it for future consid- 
eration and determination as they may arise. 


Mr. Justice McReyno_ps agreed that both ques- 
tions should be answered in the affirmative, and re- 
ferred to his separate opinion in the Myers case for a 
statement of his views concerning the power of the 
President to remove appointees. 

The case was argued by Mr. William J. Donovan 
for the claimant, and by Solicitor General Reed for the 
Government. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing 
in the Current Legal Periodicals 





Among Recent Books 





HE Gentleman from New York: A Life of Roscoe 
“TL Contig, by Donald Barr Chidsey. 1935. New 

Haven: Yale University Press.—If during the day 
I chance to look out of my office window my eyes fall 
on the statue of Roscoe Conkling which stands on the 
southeast corner of Madison Square. Across the 
Square stood his club, and to the north stood the hotel 
where he lived and in which he died. These associa- 
tions aroused in me an unusual interest in the lawyer 
who declined the chief justiceship of the United States. 

Years ago I read the Life and Letters of Roscoe 
Conkling by his nephew, but it did not satisfy my curi- 
osity and I welcomed Mr. Chidsey’s biography as a 
means of ascertaining the measure of the man in whose 
shadow I found myself. 

Mr. Chidsey’s book gives one the impression that 
Conkling was a lawyer of more than average ability, 
and a shrewd and practical politician—but these are 
not uncommon attainments. True, Conkling lived at a 
time when many fiery and powerful characters walked 
the national stage, and it may be that he suffers un 
fairly by inevitable comparisons. More fatal still, 
Conkling’s life had none of the high drama that fas- 
cinates succeeding generations, and his triumphs and 
defeats seem a little commonplace when viewed a half 
century away. Mr. Chidsey does his very best to make 
Conkling seem real and vital and to make one feel the 
tensions of the times, but it all seems a little artificial. 

This biography no doubt contains all that is now 
known about Conkling, but it also contains consider- 
able material of doubtful relevancy and much of it is 
written in a not altogether pleasing style. 

I am disappointed in my old friend in the Square 
and in his most recent biographer. 

JosepH HowLanp COLLINs. 

New York City. 


I have been very much interested in reading The 
First Century of British Justice in India by Sir Charles 
Fawcett (Oxford: The Clarendon Press), but I do 
not think the book would lend itself to a brief re 
view, and an extended account would not be inter- 
esting to all readers. It tells how Gerald Aungier in 
1672 put English procedure into operation in Bombay, 
and how well it worked for the first hundred years, 
which by all reports are the hardest. Its 228 pages tell 
that story with a good deal of detail. Those who are 
interested in East Indian matters might like to krew 
about the volume, but they would be very few. 

Chicago Mircuett D, FoLLANnsBEE. 


The Eve of Conflict: Stephen A. Douglas and the 
Needless War. By George Fort Milton. Illustrated 
Pp. 608. Boston: Houghton Mifflin Company. 
Here is one of the most remarkable biographies 
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which has appeared during the past decade. Crisp, 


pointed, and challenging, it is beyond all compari- 
son the ablest biography of Douglas yet written. 
It fills a definite gap in our historical literature. 
Mr. Milton has made an exhaustive study of thou- 
sands of manuscript letters and other original 
sources never before used in the preparation of a 
work on the “Little Giant.” The result is a book 
which takes issue with that conventional picture of 
Douglas which depicts him as a scheming ‘dough 
face’ skillfully trading for southern votes In- 
stead, we get the picture of a calm man of clear, 
logical mind who is making an honest effort at a 
sane solution of the difficult sectional tangle. We 
see him struggling with woolly-minded idealists on 
the one hand, and with crafty politicians on the 
other hand. Both types are willing to play upon 
the emotional fervor and fanatical sectionalism of 
the people. To Mr. Milton it is Judge Douglas 
with his practical experience and legal training 
who stands aloof, and who made the supreme effort 
to make “intelligence the arbiter of American af- 
fairs.” And, in the words of the author, “In the 
end his plans crashed down in ruin, inflamed min 
orities called upon the god of battle and the Amer- 
ica of peace and concord had a requiem of battle 
fire. But it was not of Douglas’ causing—and the 
guns at Sumter quite broke his heart.” 

Perhaps the author’s picture of Douglas is too 
favorable. One does have the feeling, especially in 
the latter part of the book, that Mr. Milton under- 
estimates the sincerity and ability of Douglas’s op- 
ponents. It would seem that perhaps neither Buch- 
anan and the Southern Ultras on the one hand, nor 
Lincoln and the Republicans on the other hand, 
have been accorded an adequate presentation of 
their case. Perhaps, again, that is only because we 
have been blinded by a traditional presentation of 
the situation. No well-informed person can afford 
to miss reading this book, and deciding that ques 
tion for himself. 

To residents of Illinois the early career of 
Douglas should prove particularly interesting. In 
the eleven-year interval between his arrival in IIli- 
nois at the age of nineteen, to his selection as a 
member of Congress at the age of thirty, Douglas 
had been schoolmaster, lawyer, State’s attorney, 
legislator, secretary of state, chairman of the 
Democratic state committee, and associate justice 
of the Illinois supreme court. Before he was thirty- 
four Illinois had further honored him by sending 
him to the United States senate. Mr. Milton en 
livens this period of Douglas’s life by a number of 
well-selected and amusing anecdotes. One, when 
Douglas had just assumed his duties as State’s at- 
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typical. Mr Milton relates, “His first 





real test came at Bloomington, when Major John 
r. Stuart, an opposing lawyer, moved with offensive 
m to quash the indictments Douglas had 
rafted, on the ground that the name M’Lean 
County had been written out McClean and there 
as no such place. The courtroom rocked with 
ug and Douglas’ heart sank within him, but 
e demanded that his antagonist procure the offi 
al act printing the statute creating the county, to 
ee whether or not his indictment was in fact mis 
ake \ few days later Stuart’s messenger re 
turned with the volume of printed statutes. To 
everyone’s amazement it read ‘McClean.’ Douglas 
encetorth adopted as a rule of action: ‘Admit noth 


require my adversary to prove every 


Mr. Milton discounts the oft-repeated charge 


it Douglas was a careless lawyer, and points out 
hat 11 s brief career of private practice he so 
carefully prepared the cases which he carried to the 
State supreme court that he won ten of thirteen, 





ran to be said that “in a bad case Douglas 


and 


e best lawyer Illinois ever produced.” Cer- 


tain it that at the age of twenty-seven Douglas 
became the youngest supreme court member IlIli- 
nois has had in her history. At this juncture Mr. 
Milton quotes numerous contemporaries to demon- 
strate what an excellent record was made by Judge 
Douglas. He seems to have been free and easy in 
manner, but so expeditious in handling cases that 
he gained the reputation of being a perfect “steam 
engine britches.” 
; Mr. Milton relates how Justin Butterfield, the 
great Whig lawyer, said of him, “I thought I 
; could handle him, but damn that little squatty 
Democrat—he is the most acute Judge in all this 
: Democratic State. He listens patiently, compre- 
hends the law and grasps the facts by intuition; 
then decides calmly, clearly and quietly and then 
makes the lawyers sit down. Douglas is the ablest 
man on the bench today in Illinois.” 
Of course, the major portion of the book deals 
th Douglas's long career in the United States 
senate The details, especially those having to do 
vith proceedings in Congress, party conventions, 
and the political campaigns of the period, are un- 
usually illuminating. Mr. Milton has grasped the 
political manoeuvers with an understanding quite 
beyond the capacity of the ordinary academic his- 
torial His analysis of the struggle within the 
Democratic party in the fifties is, by far, the strong- 
est part of the book. It is so realistic that one can- 
not escape a feeling of intense personal excite- 
ment as the crisis approaches. It is unfortunate 
that Mr. Milton was not able to prevent the bitter- 
ness of the struggle from creeping into his own 


mportant part which Douglas played in 


all the great issues of the day is fully and con- 
incingly recounted Perhaps Douglas is most 
comprehensible to present day liberals in his stand 


against the intolerance of the Know-Nothing party. 
But Douglas regarded the Know-Nothings, the 
Neal Dow Prohibitionists, and the Abolitionists 

t anti-foreign, anti-liquor, and anti-slavery 





. programs as all part of an emotional intolerance 
i hich had no part in American life. They were all 
too negative—the platforms carried no substitute 

















mechanisms—to suit the positive and practical 
Douglas. It was indeed a courageous Douglas who, 
after vainly attempting to address a howling mob 
of abolitionists and Know-Nothings, shouted, “Ab- 
olitionists of Chicago! It is now Sunday morning. 
I'll go to church and you may go to hell.” 

Sut Mr. Milton does not permit us to forget 
that Douglas did not overlook the interests of his 
own constituency. We see him ardently champion- 
ing the Illinois Central railroad, the northern route 
of a railroad to the Pacific, and the doctrine of 
popular sovereignty. The struggle over Kansas, 
the Great Debates, and the fight to preserve the 
Union are all handled with amazing realism, dex- 
terity and completeness. Let me repeat, one cannot 
afford to neglect this book. 

CuHarces B. Murpuy. 

Purdue University. 

Procedure and Forms: Common Law Pleading, by 
Roger O'Donnell, 1934, Washington: National Law 
Book Company, pp. xlix, 459.—In condensed but clear 
and understandable fashion the author of this book 
presents the main features of common law pro- 
cedure, and exemplifies them with modernized 
forms, stripped of stilted and unnecessary verbiage. 
The pleading system is given a setting by an his- 
torical introduction, an individual treatment of the 
nine actions which have survived, and a brief treat- 
ment of process and its service. Joinder of parties, 
of actions, venue, and attachment and garnishment 
are also briefly treated. The forms are grouped to- 
gether in Part II, but the text refers to appropriate 
forms by page numbers, and a note under each form 
refers to the supporting text. The whole is printed 
upon excellent paper. The format of the text is 
pleasing. The forms are printed in larger type than 
the text, somewhat too large to give the book a 
balanced appearance. Both text and forms are well 
indexed, and there is a table of cases. 

The historical introduction, dealing with the 
crown as the fountain-head of justice, the limited 
jurisdiction of the early English courts and devices 
used to extend it, and the writ system developing 
into the forms of action, is as complete and accurate 
as could be expected in a work of this size. The 
developing character of English procedural law, so 
well introduced, unfortunately is not continued to 
be portrayed in the remaining portions of the book, 
and herein lies its principal weakness. No empha- 
sis is given the fact that the nine actions treated 
are consolidations and replacements of a much 
larger number which preceded them, nor is any 
indication given of a continuance of the consolidat- 
ing process evidenced by gradual overlapping. The 
sequence in which the actions are treated fails to 
suggest relations between them, and tends to indi- 
cate they are now in their final form. Their essential 
character is overstressed. A failure to note that 
each of the actions has had an internal development 
has led the author into some inaccuracies and some 
misleading statements concerning their scope. This 
tendency to become dogmatic, with its attendant 
evils, not only lessens the value of the book as a 
teaching tool and desk book for young practition- 
ers in common law jurisdictions, but greatly mili- 
tates against its use as foundation material for a 
study of modern procedural problems. A distaste 
for legislation abolishing the distinction between 
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the actions should not close an author’s eyes to the 
fact that the common law itself has been gradually 
moving in the direction of fewer actions, perhaps 
one action, and away from pleadings based solely 
upon the divisions between them. The virtues of 
the common law system, and it has many, could 
better be emphasized by suggesting that many of 
them persist in the newer systems which are so 


rapidly displacing the older formalities. While this 

suggestion could not develop at any length in a 

short work dealing with the common law system, it 

would seem to be a mistake even in such a work 

to close the door definitely agai nst any relz itionships 

between the old and new by negative inferences 
©. L. McCaskKILI 


University of Illinois 


Leading Articles in Current Legal Periodicals 


University of Pennsylvania Law Review, June (Philadel 
phia, Pa.)—Concurrent Causation, by Charles E. Carpenter ; 
Real Estate Mortgage Bonds as Trust Investments, by Henry 
Gouley ; Restatement of the Law of Torts, II, by Arthur L. 
Goodhart. 

lowa Law Review, May (Iowa City, Ia.)—The Parol 
Evidence Rule in Iowa, by Alan Loth and Edward G. Jen- 
nings; Titles to Land by Adverse Possession—II, by William 
Edwin Taylor; Inheritance Law in Primitive Cultures, by Leon- 
hard Adam; On the Teaching of International Law, by Ben- 
jamin Akzin. 

Columbia Law Review, May (New York City)—On What 
is Wrong with So-Called Legal Education, by Karl N. Llew- 
ellyn; Contracts and Public Policy, by Walter Gellhorn; The 
Banking Act of 1933 in Operation, by H. Parker Willis. 

Notre Dame Lawyer, May (Notre Dame, Ind.)—The 
Fundamental — of Man, by Thomas F. Konop ; What's 
Wrong With Law in the United States? by John P. Noonan; 
The Ecclesiastical Origin of the Use, by Brendan F. Brown; 
The American Law Institute’s Restatement of the Law of 
Agency with Annotations to the Indiana Decisions; An An 
alysis of the Present Legal Status of the Collective Bargaining 
Agreement, by Henry Clay Johnson. 

Rocky Mountain Law Review, April (Boulder, Col.) 
Derogation of the Common Law Rule of Contributory Negli- 
gence, by Laurence W. DeMuth; Formal Contracts in Colorado, 
by William D. Blood. 

Georgetown Law Journal, May (Washington, D. C.)—Ad- 
visory Functions in Federal Supreme Court, by E. F. Alberts 
worth; Emergency Laws, by Robert A. Maurer; The Gold 
Clause Cases in the Light of History—Part Two, by Phanor J. 
Eder ; Measures of Constraint in European and Anglo-American 
Criminal Procedure, by Morris Ploscowe. 

Virginia Law Review, May (University, Va.)—Res Gestae 
in Virginia, by Ralph T. Catterall; The Colonial and Constitu- 
tional History of the Privilege Against Self-Incrimination in 
America, by R. Carter Pittman 

Boston University Law Review, April (Worcester, Mass.) 
—The New Immunity Law in Disbarment Cases in Massachu- 
setts, by George W. Gold; The Financial House and Its Cus- 
tomers, by Richard H. Lee; The Progress of Freedom in the 
Supreme Court, by A. L. Wirin; Making Naturalization Admin- 
istrative, by Harold Fields. 

University of Cincinnati Law Review, May (Cincinnati, 
Ohio)—Constitutional Amendments Proposed in the Seventy- 
Third Congress, by Paul H. Giddens; Contingent Claims in 
Bankruptcy as Affected by the 1934 Amendment, by J. Richard 
Earle. 

University of Chicago Law Review, June (Chicago)—lInde- 
pendent Contractor and the Good Life, by Roscoe T. Steffen; 
The Importance of Adam Smith’s Wealth of Nations in Eng- 
lish Legal History, by W. S. Holdsworth; Full Faith and Credit 
of Adjudication of Jurisdictional Facts, by Paul FE. Farrier; 
Standards and Grades of Quality for Foods and Drugs, by 
Gilbert Sussman and Saul Richard Gamer. 

Tennessee Law Review, June (Knoxville, Tenn.)—A Cal 
endar of Mark Twain’s Celebrated Causes, by Alvin Waggoner ; 
Time for Filing a Bill of exceptions in Tennessee, by Arthur 
Crownover, Jr.; Two Hundred Ninety-Nine a Year, by W. T 
Kennerly 

St. Louis Law Review, April (St. Louis, Mo.)—Judicial 
Method and the Constitutionality of the N. I. R. A., by Ralph F 
Fuchs; Conflict of Workmen’s Compensation Laws, by Edward 
S. Stimson 

Illinois Law Review, June (Chicago)—Early Developments 


under Section 77B, by Carl B. Spaeth and J. Frank Friedberg; 
An Economic Analysis of Unemployment Insurance, by Elmo P. 
Hohman; The Effect of Section 7a Upon the Closed Shop, by 
Minier Sargent. 

Yale Law Journal, May (New Haven, Conn.)—The Se- 


curities Act and its Foreign Counterparts \ Comparative 
Study, by Friedrich Kessler; A Primer on Interstate Taxation, 
by Fred Rodell; Restraints upon the Alienation of Legal Inter- 
ests: I] by Merrill I. Schnebly, 


Kentucky Law Journal, May (Lé Ky.)—Testa- 
mentary Revocation by Act to the Docun and Dependent 
Relative Revocation, by Alvin E. Evans; The Significance of 
the “Divesting Theory” in the Regulation of Milk, by Forrest 
Revere Black; The Legal Aid Clinic and Admission to the Bar, 
by John S. Bradway; Current Legal Literature in the Field of 
Civil Procedure During the Year 1934, by Paul L. Sayre; The 
American Law Institute’s Restatement of the Law of Contracts 





Annotated with Kentucky Decisions (Continued), by Frank 
Murray. 

The Journal of Criminal Law and Criminology, May (Chi 
cago)—The Prosecuting Attorney, by Newman "F Baker and 


} 


Earl H. DeLong; The Glueck Controversy, by Thomas D. 
Eliot; The Coordinating Council Plan, by Erle Fiske Young; 
Criteria of Parolability, by Ferris F. Laune Vignett es of the 
Criminal Law, by Charles C. Arado; 1 nd Punishment, 
by E. Y. Williams; Contributions of Psyc! by George M. 
Lott; A Police Service Rating Scale, by ur Bellman. 






Harvard Law Review, June (Cambridge, Mass.)—Mr. Jus- 
tice Holmes, by Frederick Pollock; Ms Justice Holmes, by 
Felix Frankfurter; Hobson’s Choice and Similar Practices in 
Federal Taxation, by John MacArthur Maguire and Philip 
Zimet ; Model Corporation Act, by George S. Hills 


New York University Law Quarterly Review, March (New 
York City)—Recollections of Mr. Justice Holmes, by Augustin 
Derby; At What Stage May a Licensee Seek Equitable Relief 
wed the Agricultural Adjustment Act by F A nag Revere 
Black; The Action for W rongful Death in New York, by —— 
Steur ; Suits Against Administrative pt ies under N. I. R. A. 
and A. A. A., by Leo M. Alpert; The Social-Economic P Se 
of Private Rights: Section 1 of the Soviet Civil Code, by Va 


lerian E. Greaves. 


United States Law Review, May New York City) 
Change in the Law, by Samuel Williston; Martin Wiley Little- 
ton, by Henry W. Taft. 


Canadian Bar Review, May (Ottawa, Ont.)—Situs and 
Transfer of Intangibles in the Conflict of Laws, by J. D. Fal- 
conbridge; The Dominion Jurisdiction in Respect of Criminal 
Law as a Basis for Social Legislation in Canada, by C. W 
Jenks; Dominion Companies and No-Par Shares, by A 
Bruneau; English Sanctuaries, by G. C. Thomson 


Dickinson Law Review, June (Carlisle. Pa The Thought 
of Dr. William Trickett, by W. H. Hitchler; The Balance of 
Convenience Doctrine, by F. G. McKean 


Minnesota Law Review, June (Minneapoli 
Parol Evidence Rule and Warranties of Goods Sold, by John 
S. Strahorn, Jr Tort Liability of Manufacturers, by L. W 
Feezer. . 


Michigan Law Review, April (Ann Arbor, Mich.)—The 


English Rule as to Liability for Unintended Consequences, by 


George C. Tilley; The Effect of Infla tion on Private Contracts, 


by John P. Dawson and Frank E. ( ooper 


is, Minn.)—The 
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Tuesday Afternoon, July 16, 1:30 o’Clock 
Philharmonic Auditorium 
f Welcome, by Gurney E. Newlin, Los 
lent of the American Bar 


. ] 
former Presi 


I nse to Address of 


\\ elcome, by Frederick H. 

Minneapolis, Minn., member of the Execu- 

( mmiuttee 
il Address of the President. 

Report of the Secretary 

of the Treasurer 
R rt of the Executive Committee 
M tial to Charles A. Boston, by Arthur E. 


Rochester, Mass. 
concerni! BD be work of the American 
McDermott, Topeka, Kansas, 
Council of the Institute. 
1! meet at the close of the ses- 
General Council and 
h State. 
Webusibie Afternoon, July 17, 2 o’Clock 
Biltmore Theatre 
Barrister and the Solicitor in British Prac- 
Desirability of a Similar Distinction in the 
tes,” by Benjamin Wham, Chicago, II. 
winning discussion in the contest conducted 
the Association under the terms of the Erskine M. 


| cs R, $1 + 


tute, George T 
the 
7 7 Py. a@ aon 
5 [ felegaitons Wil 


fo 


nate members of the 


te Councils for ea 


NATIONAL BAR PROGRAM 
“Criminal Law and Its Enforcement.” 
tate Department of Justice’—Earl Warren, 
istrict Attorney, of Alameda County, California. 
inal Law’’—Roscoe Pound 


Toward a Better 

the Harvard Law School 

ge Criminal Prosecution 

;eorge Z. Medalie, former United States District At- 
for the Southern District of New York. 

Program for Crime Con- 

Miller, uirman of the Attorney Gen- 

rv Committee on Crime. 

will also present the report of the 


- Crin 


More Effective” 


ttorney General's 


e- 


Discussion from the floor. (Under five minute 
Election of Members of the General Council 


Wednesday Evening, July 17, 8 o’Clock 


Philharmonic Auditorium 
NATIONAL BAR PROGRAM 
of Committees on: 

Professional Ethics and Grievances, Francis J]. 
( Boston, Mass 

S Ethics, Natl William MacChesney, 
( Te Il] 

Address by John Parker, Judge United States 
Circuit Court of Ap} als, Fourth Circuit, on “Profes- 
sional Ethics.” 

Topic: “Making Disciplinary Procedure More 
Effective.” 

ST Ts 

Fletcher Riley, Justice of the Supreme Court of 
{ Yklahe n 

Cl s P. Megan, President of the Illinois Bar 
A ssociati 

Orie L. Phillips, Judge of the United States Cir- 

t Court of Appeals, Tenth Circuit 


10 P. M. 
Ball Room, Biltmore Hotel 

Reception by the President of the 
Dancing. 

Thursday Morning, July 18, 9:30 o’Clock 

Biltmore Theatre 

Report of the National Conference of Comission- 

ers on Uniform State Laws, Orie L. Phillips, President. 
Reports OF SECTIONS 

Reports of any of the following Sections that do 
not recommend action by the Association, in the ab- 
sence of request by any member of the Association for 
opportunity for discussion from the floor, will be read 
by title only and will be received and filed and will be 
printed in The Annual Report. 

Conference of Bar Association Delegates, 
Hull, Detroit, Mich. 

International and Comparative Law, 
liam MacChesney, Chicago, III. 

Insurance Law, Frank C. 
W. Va. 

Legal Education and Admissions to the Bar, James 
Grafton Rogers, Boulder, Colo. 

Mineral Law, P. C. Spencer, New York, N. Y. 

Patent, Trademark and Copyright Law, George 
L.. Wilkinson, Chicago, Ill. 


Association. 


Oscar 
Nathan Wil- 


Haymond, Fairmont, 


Public Utility Law, Harry J. Dunbaugh, Chicago, 
Il. 

Real Property Law, R. G. Patton, Minneapolis, 
Minn. 


COMMITTEES 
Louis G. Caldwell, Washing- 


REPORTS OF 

Administrative Law, 
ton, D. ack 

Unauthorized Practice of the 
Houck, Minneapolis, Minn. 

Thursday Afternoon, July 18, 2 o’Clock 

Biltmore Theatre 
———— REPORTS 

Aeronautical Law, John C. Cooper, Jr., 
York, N. Y 

American Citizenship, 
ton, D. ¢ 


Law, Stanley B. 


New 


James M. Beck, Washing- 
NATIONAL Bar PROGRAM 

Topic: “Better Organization of the Bar.” 

To be discussed (under ten minute rule) by 

Jefferson P. Chandler, Los Angeles, Cal. 

(Mr. Chandler will also present the report of the 
Special Committee on Coordination of the Bar.) 

Walter P. Armstrong, Memphis, Tenn. 

Carl B. Rix, Milwaukee, Wis. 

Charles E. Clark, New Haven, Conn. 

Earle W. Evans, Wichita, Kans. 

Harry P. Lawther, Dallas, Tex. 

Frank E. Atwood, Jefferson City, Mo. 

James Grafton Rogers, Boulder, Colo. 

Reports from State and Local Bar Associations. 
(Under five minute rule.) 


Discussion from the Floor. (Under five minute 
rule. ) 
CoMMITTEE REPORTS 
Model Code of Criminal Procedure, Floyd E. 
Thompson, Chicago, III. 
Commercial Law and Bankruptcy, Jacob M. 
Lashly, St. Louis, Mo. 


Legal Aid Work, Reginald Heber Smith, Boston, 


Mass. 
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Noteworthy Changes in Statute Law, Joseph P. 
Chamberlain, New York, N. Y. 

Municipal Law, Charles W. Tooke, New York, 
Ne Xe 

To Oppose Ratification by States of Federal Child 
Labor Amendment and Promote Adoption of Uniform 
Child Labor Act, William D. Guthrie, New York, N. Y. 

To Further the Acquisition of Portraits of the 
Former Associate Justices of the Supreme Court of the 
United States from the Founding of the Court, Wil- 
liam L. Ransom, New York N. Y. 

Thursday Evening, July 18, 7:30 o’Clock 

Ball Room, Biltmore Hotel 
Annual Dinner of members, ladies and guests. 
Friday Morning, July 19, 9:30 o’Clock 
Biltmore Theatre 
COMMITTEE REPORTS 

Admiralty and Maritime Law, Lawrence Bogle, 
Seattle, Wash. 

Commerce, Rush C. Butler, Chicago, Ill. 

Communications, John W. Guider, Washington, 
mh. 

Jurisprudence and Law Reform, Edward W. Ever- 
ett, Chicago, II. 

Amendments to the Securities Act of 1933, Her- 
bert A. Friedlich, Chicago, II. 

Facilities of the Law Library of Congress, James 
©. Murdock, Washington, D. C. 

Federal Taxation, George Maurice Morris, Wash- 
ington, D. C. 

Judicial Salaries, A. B. Andrews, Raleigh, N. C. 

Election of Officers 

Miscellaneous Unfinished Business. 

Adjournment. 

Friday Afternoon, July 19 

Exhibition and Tea given by the Trustees of the 
Henry E. Huntington Library and Art Gallery, San 
Marino. 

Friday Evening, July 19, 8:30 o’Clock 
Philharmonic Auditorium 

Pageant—‘The Making of the Constitution of the 
United States of America,” with prologue of the Revo- 
lutionary Period, tableaux and epilogue of Post-Revo- 
lutionary Period. Produced by the Bar Association of 
Los Angeles. 


Tentative Programs of Com- 
mittees, Sections and 
Other Organizations 


Special Committee on Federal Taxation 
Program of the Tax Clinic 


Wednesday, July 17, 1935 
10:00 A. M.-12:30 P. M. 

“Social Security: What It Means to Taxpay- 
ers,” Louis A. Lecher, Milwaukee, Wis. 

“Cutting the Tax Pie,” Forest D. Siefkin, Chi- 
cago, IIl. 

“The Treasury Point of View,” Arthur H. Kent, 
Assistant to Assistant General Counsel of the 
Treasury Department. 

Discussion of Papers and Committee Report. 

12:30. Luncheon. 

1:15. “What a Circuit Court Judge Looks for 
in a Tax Appeal,” Orie L. Phillips, Judge of United 
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States Circuit Court of Appeals for the Tenth Cir- 
cult. 


Special Committee on Municipal Law 
Tuesday, July 16, 9:30 A. M. 


Call to Order and statement of province of Sec- 
tion and outline of probable activities, William L. 
Ransom, Member of Executive Committee, Ameri- 
can Bar Association. 

Selection of Temporary chairman and Secre- 
tary, and announcement of Committees on By-Laws 
and on Nominations. 

“Legal Problems of Financially Embarrassed 
Municipalities.” Speakers: James H. Pershing, Den- 
ver, Colorado, and Edward J. Dimock, New York, 
N. 

“Legal Problems Involved in the Enforcement 
of Obligations Secured Solely by Publicly Owned 
Enterprises.” Speaker: Edward H. Foley, Jr., of 
the Federal Emergency Administration of Public 
Works, Washington, D. C. 

12:30. Luncheon. Report of Committee on By- 
Laws. 

Wednesday, July 17, 9:30 A. M. 

“Reorganization and Consolidation of Units of 
Local Government.” Speaker: Gordon Whitnall, of 
the Committee on Governmental Simplification, Los 
Angeles. 

“Legal Problems of Local Taxation.” Speaker: 
Roger J. Traynor, of the University of California 
School of Jurisprudence, Berkeley. 

“Fault of Service as a Basis for the Responsi- 
bility of the State.” Speaker: Frederick F. Blachly, 
of The Brookings Institute, Washington, D. C. 

Report of Nominating Committee; Election of 
Officers and Council; Adjournment. 


Standing Committee on Unauthorized Practice of 
the Law 

Tuesday Morning, July 16, at 10 o’Clock 

Topics for Discussion: 

1. Legal services rendered by laymen and 
lay agencies, exclusively to lawyers. Discussion led by 
Andrew D. Christian, Richmond, Va. 

2. Practice before justices of the peace and po- 
lice magistrates. Discussion led by Burdette B. Web- 
ster, Baltimore, Md. 

3. Practices of notaries public, real estate 
agents, real estate brokers, and the like. Discussion led 
by John R. Snively, Rockford, III. 

4. Participation of lawyers in unlawful prac- 
tice of the law and their discipline therefor. Discussion 
led by Stanley B. Houck, Minneapolis, Minn 

Conference of Bar Association Delegates 

Monday Morning, July 15th, at 10 o’Clock 

Remarks by the Chairman, Oscar C. Hull, De- 
troit, Michigan. 

Reports of Committees : 

Rule Making Power of the Courts, Frank W. 
Grinnell, Boston, Massachusetts. 

State Bar Integration, Carl V. Essery, Detroit, 
Michigan. 

Judicial Selection, John Perry Wood, Los An- 
geles, California. 

Co-operation Between Press and Bar, Giles 
Patterson, Jacksonville, Florida. 

State and Local Bar Activities, Morris B. 
Mitchell, Minneapolis, Minnesota. 

























Discussion of this Report led by Arthur T. 
Vanderbilt, Newark, New Jersey. Other speakers 
be announced later. 
\ddress, “The Forgotten Lawyer,” R. Allan 
Stephens, Springfield, Illinois. 
\ppointment of Nominating Committee. 
: Monday Afternoon at 2 o’Clock 


Report of the Committee on Bar Reorganiza- 
tion, Philip J. Wickser, Buffalo, New York. 
>» \ddress, “Suggestions for Improving the Con- 
; erence of Bar Association Delegates,” Carl B. Rix, 
Milwaukee, Wisconsin. General discussion. 
Report of Nominating Committee. 
ection of Officers. 
finished business. 
Monday Evening at 7 o’Clock 
ual Dinner of delegates, ladies and guests, in 
n with American Judicature Society. 


Nl Ne Sawin ens 


Doty cst 


Section of Criminal Law 
Monday, July 15, 2 P. M. 
eport of Chairman 
I eport of Secretary. 
Reports of Committees: 
( peration with American Law Institute, How- 
B. Warren, Chairman. 
Cooperation with American Legislators’ Associa- 
Willis Smith, Chairman. 
( peration with American Prison Association, 
Sanford Bates, Chairman 
Cooperation with International Association of 
Chiefs of Police, Arthur J. Freund, Chairman. 


Criminal Procedure, James J. Robinson, Chair 


LAMAN a2 Rca 


Medico-Legal Problems, Albert J. Harno, Chair- 


Personnel in Law Enforcement, John Barker 
Waite, Chairman 

sychiatric Jurisprudence, Rollin M. Perkins, 
\ppointment of Nominating Committee. 

Monday Evening, 7 o’Clock 
Annual Dinner for Members, Ladies and Guests 

lice Protection in Industrial Disputes.” Speak- 
ers: Mr. Paul Scharrenberg, Secretary of the California 
State Federation of Labor, and Hon. W. A. Beasley, 
Xeferee in Bankruptcy in San Francisco, and formerly 
member of the California State Crime Commission. 
“Should the Public Defender be Substituted for 
Defense Counsel in all Criminal Cases.” Speakers: 
Mayer C. Goldman, Chairman of the Committee on 
Public Defenders of the New York State Bar Associa- 
tion, and Hon. Charles W. Frick, Judge of the Su- 
perior Court of Los Angeles County. 
Tuesday, July 16, 10 A. M. 

The Place of the County in the Administra- 
tion of Criminal Law”’—Mr. Earl Warren, District 
Attorney, Alameda County, Calif. 

Interstate Compacts Relating to Criminal 
Law”’—Mr. Gordon Dean, Criminal Division, De- 
partment of Justice, Washington, D. C. 

Report of Nominating Committee. 
Election of Officers 





Section of Insurance Law 
Monday Morning, July 15, at 10 o’Clock 
Frank C. Haymond, Chairman, presiding. 
; Address of Welcome, by Hon. Samuel L. Car- 
penter, Jr., Insurance Commissioner of the State of 
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Response by Chairman of Insurance Law Sec- 
tion. 

Report of Secretary. 

Report of Special Committee on Membership; 
James E. Coleman, Chairman. 

Report of Committee on Health and Accident 
Insurance Law; Frank E. Spain, Chairman. 

Address by Vestor Joseph Skutt, Mutual Bene- 
fit Health and Accident Association, Omaha, Neb., 
“Rescission of Policies in Equity for Fraud. 

Report of Committee on Automobile Insurance 
Law; Howard D. Brown, Chairman. 

Address by Adlai H. Rust, General Counsel, 
State Farm Mutual Automobile Insurance Com- 
pany, Bloomington, Ill., “Automobile Liability In- 
surance Trends.” 

Report of Committee on Life Insurance Law; 
Thomas B. Gay, Chairman. 

Address, Lon O. Hocker, St. Louis, Mo., “Fed- 
eral Declaratory Judgment Act—Its Application to 
Life Insurance.” 

Report of Special Committee on Amendments 
to Proposed Insurance Code; Walter L. Clark, 
Chairman. 

Appointment of Nominating Committee. 

Monday Afternoon, 2:30 o’Clock 

Report of Committee on Fidelity and Surety 
Insurance Law; John A. Luhn, Chairman. 

Address by Joe Crider, Jr., Los Angeles, Cal., 
“The Practical Side of Suretyship.” 

Report of Committee on Marine and Inland 
Insurance Law; George S. Brengle, Chairman. 

Address by S. Brown Shepherd, Raleigh, N. C., 
“Joint Liabilities and Settlements.” 

Report of Committee on Unemployment Insur- 
ance Law; Charles Denby, Jr., Chairman. 

Address by A. H. Mowbray, Professor of Insur- 
ance, Department of Economics, University of Cali- 
fornia, Berkeley, Cal., “Unemployment Insurance— 
Possibilities and Limitations.” 

Report of Committee on Casualty Insurance 
Law; William O. Reeder, Chairman. 

Monday Evening, 7 o’Clock 

Annual Dinner for Members, Ladies and 
Guests. 

Frank C. Haymond, Chairman, Toastmaster 

Addresses: 

Roderic Olzendam, Research Director, Metro- 
politan Life Insurance Company of New York, New 
York City, “Economic Security Legislation.” 

Frank J. Hogan, Washington, D. C. 

Joe G. Sweet, San Francisco, Cal., “The Mov- 
ing Pictures as a Fraud Detector.” 

Wednesday Morning, July 17, at 10 o’Clock 

Report of Committee on Qualifications and 
Regulation of Insurance Companies; Howard C. 
Spencer, Chairman. 

Report of Committee on Fire Insurance Law; 
Douglas W. Brown, Chairman. 

Address by Hon. W. Dale Dunifon, First 
Assistant Attorney General of Ohio, Columbus, 
Ohio, “A Summary of the Year’s Fire Insurance 
Cases.” 

Report of Committee on Workmen’s Compen- 
sation and Employers’ Liability Insurance Law; 
Clement F. Robinson, Chairman. 

Address by H. Douglas Van Duser, Rochester, 
N. Y., “Privileged Communications.” 

Report of Special Committee on Automobile 
Guest Legislation; Harry E. Rodgers, Chairman. 
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Address by F. Robertson Jones, General Man- 
ager, Association of Casualty and Surety Execu- 
tives, New York City, “Insurance and the Law.” 

Report of Special Committee on Unauthorized 
Insurance Companies; Theodore M. Bailey, Chair- 
man. 

Report of Special Committee on Federal Inter- 
pleader Legislation ; Arthur G. Powell, Chairman. 

Report of Nominating Committee. 

Election of Officers. 


Section of International and Comparative Law 
Tuesday, July 16, 10 A. M. 


Nathan William MacChesney, Chairman, pre- 
siding. 

INTERNATIONAL LAw: James Oliver Murdock, 
Vice-Chairman. 

Symposium: “Legal Aspects of the Trade Agree- 
ment Act of 1934.” 

Hon. Green H. Hackworth, Legal Advisor of the 
Department of State. 

William S. Culbertson, American Diplomat and 
former member of the United States Tariff Commis- 
sion. 

John P. Bullington, Houston, Texas 

Discussion. 

Reports of Committees: 

Publications; Phanor J. Eder, Chairman. 

Cooperation with American Society of Interna- 
tional Law, American Law Institute, American 
Branch of International Law Association, and 
American Foreign Law Association; James Oliver 
Murdock, Chairman. 


7:00 P. M. 

Dinner for Members, Ladies and Guests 

Address by Roscoe Pound, Dean of Harvard 
Law School—‘What We May Expect from Com- 
parative Law.” 

Address by Hon. Elbert D. Thomas, United 
States Senator from Utah. (Subject to be an- 
nounced.) 

Wednesday, July 17,10 A. M. 
COMPARATIVE Law: Edward Schuster, Vice-Chairman. 

Symposium: The Validity of Foreign Divorces. 

Hamilton Vreeland, Associate Professor of 
Law, Catholic University, Washington, D. C. 

Manuel Ruiz, Jr., of the Los Angeles Bar. 

Reports of Committees: 

Simplification and Uniformity of Laws Govern- 
ing Powers of Attorney Among Countries of the 
Pan American Union; David E. Grant, Chairman. 

Double Taxation; Mitchell B. Carroll, Chair- 
man. 

Proof of Foreign Laws in Courts and Other 
Tribunals; Samuel Robert Wachtel, Chairman. 

Military and Naval Law; Hugh Smith, Chair- 
man. 

Nominating Committee: John T. Vance, Chair- 
man. 

Election of Officers. 

Judicial Section 
Joint MEETING wiTH SpeciAL COMMITTEE ON AD- 
MINISTRATIVE LAW AND NATIONAL CONFERENCE OF 
JupicraAL CouNCcILsS 
Tuesday, July 16, 10 A. M. 

Morris A. Soper, Chairman of Judicial Section, 

presiding. 








Address of Welcome by Hon. William H. Waste, 
Chief Judge of the Supreme Court of California. 

Response by the Chairman. 

Subject for Discussion: “The Courts and the Ad 
ministrative Agencies.” 

Speakers : 

Hon. John Dickinson, Assistant Secretary of Com- 
merce, “Quasi-Judicial Action as an Administrative 
Function.” 

Hon. Curtis D. Wilbur, Judge of the United States 
Circuit Court of Appeals for the Ninth Circuit. 

Prof. John D. Clark, University of Nebraska. 

Prof. Max Radin, University of California, “The 
Courts and Administrative Agencies 

Appointment of Nominating Committee 

7 P.M. 

Annual Dinner of Members and Guests of Judicial 
Section and National Conference of Judicial Councils. 

Speakers : 

Hon. James M. Beck, Washington, D. C. 

Hon. William Denman, San Francisco, Cal., Judge 
of the United States Circuit Court of Appeals, for the 
Ninth Circuit. 

Hon. P. R. Parker, Judge of the Superior Court 
of Mono County, California. 

Mr. Sayre MacNeill, of the Los Angeles Bar. 

Wednesday, July 17, 10 A. M. 

Arthur T. Vanderbilt, Chairman of National Con- 
ference of Judicial Councils, presiding. 

Address by Hon. Carl V. Weygandt, Chief Justice 
of Supreme Court of Ohio, “Court Room Decorum.” 

Further Discussion: “The Courts and the Admin- 
istrative Agencies.” 

Louis G. Caldwell, Washington, D. C., Chairman 
of the Association’s Special Committee on Administra- 
tive Law, will discuss the establishment of an admin- 
istrative Court as a means of separating the judicial 
from the legislative and executive functions of admin 
istrative agencies. 

General Discussion, report of Nominating Com- 
mittee, and election of officers. 

Legal Education and Admissions to the Bar 
Wednesday, July 17, at 10 A. M. 

James Grafton Rogers, Chairman, presiding. 

Appointment of Nominating Committee. 

Subject for discussion: “Are the Law Schools 
Adequately Training for Public Service?” 

Speakers : 

Thomas I. Parkinson of New York, Columbia Law 
Faculty, and President of Equitable Life Assurance 
Company. 

Marshall F. McComb, Judge of Superior Court, 
Los Angeles, Calif. 

Additional speakers to be announced later. 

Discussion. 

Report of Nominating Committee 

Election of Officers. 


Mineral Law Section 
Monday, July 15, at 10 A. M., Biltmore Hotel. 
P. C. Spencer, Chairman, presiding. 

Reading of Minutes. 

Report of Chairman. 

Disposition of routine matters. 

Report of Committee to prepare and present 
memorial to Hon. Chester I. Long, by H. O. Caster 
of New York City. 

Address by W. R. Boyd, Jr., Executive Vice- 
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President, American Petroleum Institute, New York 
City, “Self Regulation in the Petroleum Industry.” 

Wiscussion. 

Address by Charles I. Francis of Houston, 
Texas, “Divorcement of Pipelines.” 

Discussion. 

2:00 P. M. 

Address by Robert E. Hardwicke of Fort 
Worth, Texas, “The Rule of Capture and Its Impli- 
cations as Applied to Oil and Gas.” 

Discussion. 

“Unit Operation Agreements on Public Lands,” 

George W. Holland, Senior Attorney, Office of 
the Solicitor, U. S. Department of the Interior, and 
LeRoy H. Hines, Assistant Legal Adviser, Office of 
the Solicitor, U. S. Department of the Interior, to 
be presented by Herman Stabler, Chief, Conserva- 
tion Branch, U. S. Geological Survey, Washington, 
D. ¢ 

Tuesday, July 16, at 10 A. M. 

Report of Nominating Committee. 

Address by J. Howard Marshall, Petroleum 
\dministrative Board, Washington, D. C., “Fed- 
eral Control of the Oil Industry.” 

Discussion. 


Address by Patrick J. Hurley of Oklahoma, 


“Control of Petroleum Industry Through Inter- 
tate Compacts.” 

Discussion. 

Address by General Francisco Mugica, Secre- 
tary of National Economy, Mexico City, “Govern- 
mental Control of the Petroleum Industry in 
Mexico ' 

Discussion. 


Section of Patent, Trademark & Copyright Law 
Monday and Tuesday, July 15 and 16. 
George L. Wilkinson, Chairman, presiding. 

Sessions will be held at 10 A. M. and 2 P. M. 
on Monday and at 10 A. M. on Tuesday. 

Reports of Section Committees and new mat- 
ters that may be brought up will be presented and 
onsidered. 

The Annual Dinner for Members, Ladies and 
Guests will be held on Tuesday evening at 7 o'clock. 


Section of Public Utility Law 
Monday Morning, July 15, 1935. 

9:00 A. M. Meeting of Council. 

10:00 A. M. First Session of Section. 

Address of Welcome, Hon. Leon O. Whitsell, 
President, Railroad Commission of California. 

Annual Address of Chairman of Section. 

Appointment of Nominating Committee. 

Report of Standing Committee “To Survey 
and Report as to Developments During the Year in 
the Field of Public Utility Law.” Harold J. Gal- 
lagher. Chairman. 

Address by Forney Johnston, Birmingham, Ala.., 
“Legal Aspects of Government Competition.” 

Discussion 

Monday Afternoon. 

2:00 P. M. Second Session of Section. 

\ddress by Hon. John Dickinson, Assistant Sec- 
retary of Commerce, “The Conclusiveness of the Ad- 
ministrative Determination of Fact Since the Ben 
Avon Case.” 

Report of Special Committee “To Survey and 
Report Upon the Developments in the Regulation 





of Highway Transportation in Relation to Rail- 
roads.” Ivan Bowen, Chairman. 

(In Mr. Bowen's absence, the report will be pre- 
sented by Mr. E. Smythe Gambrell and Mr. Elmer A. 
Smith. ) 

Address by Mr. J. R. Turney, Director, Section of 
Transportation Service, Federal Co-ordinator of 
Transportation, “Coordinated Transport—the Dawn of 
a New Era.” 

Discussion. 

Tuesday Morning, July 16, 1935. 


10:00 A. M. Third Session of Section. 

Report of Special Committee “To Survey and 
Report upon the Developments in Federal and 
State Regulation of the Communication Utilities.” 
Edwin M. Borchard, Chairman. 

(In Mr. Borchard’s absence, the report will be pre- 
sented by a member of the committee. ) 

Discussion. 

Report of Nominating Committee. 

Annual Election of Officers and Members of 
Council. 

Unfinished Business. 

Adjournment. 

Tuesday Evening 

7:00 P. M. Annual Dinner of Section at Los 
Angeles Country Club, for Members, Ladies and 
Friends. Dancing. 


Section of Real Property Law 

Tuesday Morning, July 16, at 10 o’Clock 

Reports of Committees and Discussion—Chair- 
man of Section presiding. 

Suggested Changes in Major Substantive Prin- 
ciples—Dean Charles E. Clark. 

Real Property Financing—Horace Russell. 

Improvement of Title Records—George E. 
Beers. 

Improvement in Conveyancing Practice — 
Thomas H. Scott. 

Cooperation and State Bar Assistance. 

Public Relations. 

Bibliography. 

Secretary’s Report of Section and Council Meet- 
ings. 

Appointment of Nominating Committee. 

Tuesday Evening, July 16, 8 o’Clock 

Legal Clinic—Henry Upson Sims, presiding. 

Comparison of Real Property Practice in Dif- 
ferent States. 

In closing real estate transactions: 

With title insurance and escrow agreements— 
Melvin B. Ogden, Los Angeles, Cal. 

With abstract and attorney’s opinion—William C. 
Ramsey, Omaha, Nebr. 

With lawyer’s title search and opinion—Samuel 
M. Hollander, Newark, N. J. 

With Torrens certificate of title—John C. Jones, 
Jr., Boston, Mass. 

In foreclosing real estate securities—Luke E. 
Keeley, of H.O.L.C., Washington, D. C. 

Allowable extent of performance by laymen— 
Stanley B. Houck, Chairman of Committee on Un- 
authorized Practice. 

Wednesday Morning, July 17, at 10 o’Clock 

Symposium, Real Property Practice — George 
E. Beers, presiding. 

In a Metropolitan Law Office— 

In a Country Law Office—William F. Bruell, Red- 
field, S. D. 






: 
/ 
- 
| 














450 AMERICAN Bar ASSOCIATION JOURNAL 





Crook, Beaumont, Texas. 


3y the Institutional Salaried Lawyer—James E. 


Rhodes, 2d, of The Travelers. 

In Government Agencies 
ington, D. C. 

Report of Committee on Nominations. Elec- 
tion. 

Wednesday Afternoon, at 12:30 o’Clock. 


Section Luncheon—Nathan William Mac- 


Chesney, presiding. 


Junior Bar Conference 
Sunday Evening, July 14th, at 8 o’Clock. 
Informal smoker under the auspices of Junior 
Barristers of Los Angeles Bar Association. 


Monday Afternoon, July 15 at 2 o’Clock 

First Session of the Conference, Lavergne F. 
Guinn, Dallas, Texas, presiding. 

Address of Welcome, E. Avery Crary, Los 
Angeles, Calif. 

Address of Welcome, Hubert Morrow, Los An- 
geles, Calif. 

Response to Addresses of Welcome, by Joseph 
Stecher, Toledo, Ohio. 

Greetings from the President of the American 
Bar Association, Hon. Scott M. Loftin, Jackson- 
ville, Florida. 

Introduction of Officers and members of the 
Council of the Junior Bar Conference. 

Report of the Chairman, Samuel S. Willis, De- 
troit, Michigan. 

Reports of Convention Committees. 

Reports of Principal Conference Committees. 

Announcement of Personnel of Nominating 
Committee, Samuel S. Willis, Detroit, Michigan. 

Monday Evening, at 8 o’Clock. 

Stag Smoker, Balboa Tap Room. 

Tuesday Morning, July 16, 10 o’Clock. 

Second Session of the Conference, Walter L. 
Brown, Huntington, W. Va., presiding. 

Address by Hon. James Grafton Rogers, Dean 
of the University of Colorado Law School,—‘“The 
New Generation of Lawyers.” 

Open discussion on the subject “The Program 
and Activities of the Junior Bar Conference for 
1935-36,” to be inaugurated by an address by Wil- 
liam A. Roberts, Washington, D. C., and Owen Cun- 
ningham, Des Moines, Iowa. 

Report of Nominating Committee. 

Nominations from the floor for the office of 
Chairman, Vice-Chairman, Secretary and members 
of the Council. 

Tuesday Afternoon, at 12:30 o’Clock. 

Luncheon of Council Junior Bar Conference as 
guests of Executive Council of Junior Barristers of 
Los Angeles Bar Association. 

Tuesday Evening, at 9 o’Clock. 

Dinner Dance for members of the Conference 
Ladies and Guests. 

Wednesday Morning, July 17, 10 o’Clock. 


Third Session of the Conference, Samuel S. 
Willis, Detroit, Michigan, presiding. 

The discussion and disposition of matters be- 
fore the Conference. 

Election of Officers and members of the 
Council. 


In a General Law Office Anywhere—W. M. 


Horace Russell, Wash- 






Introduction of New officers and members of 
the Council. 

Address of Chairman for 1935-36. 

Wednesday Afternoon, at 12:30 o’Clock. 


Luncheon of State Chairmen and Delegates. 


Conference on Personal Finance Law 
Annual Luncheon Meeting 
Tuesday, July 16, 12:30 P. M. Biltmore Hotel 
Edmund R. Beckwith, New York City, Chair- 
man. 





International Association for the Protection of In- 
dustrial Property 
(American Group) 
Athenaeum of California Institute of Technology 
Wednesday, July 17, at 12:30 o’Clock 
Annual Meeting in connection with luncheon tend- 
ered by Patent Law Association of Los Angeles to 
members of Section of Patent, Trademark and Copy- 
right Law. 
Committee Reports and Recommendations. 
Election of Officers. 


Association of Bar Journal Editors 
Luncheon Meeting 
Wednesday, July 17, 12:30 o’Clock 

Frank P. Barker, Chairman, presiding. 

National Conference of Bar Examiners 

Tuesday, July 16, 10:00 o’Clock 

Address by the Chairman, Charles P. 
Illinois. 

Addresses by: 

Dean Roscoe Pound, Harvard Law School, “The 
Bar Examinations in Retrospect and Prospect.” 

Charles H. English, Chairman of the Pennsyl- 
vania State Board of Law Examiners. (Subject to be 
announced. ) 

Prof. C. C. Crawford, University of Southern 
California, “The Technique of the Written Examina- 
tion. 





Megan of 


8 o’Clock 

Bar Examination Clinic. 

Presented by the Committee of Bar Examiners of 
the State Bar of California. 

Preparation of Questions, Ivan A. Schwab, Sec- 
retary of the Committee. 

Selection of Questions by Committee, John H. 
Riordan, Member of Committee. 

Marking and Review, John T 
of Committee. 

Conduct of the Examination, Dean R. Rickey, Sec- 
retary of the State Bar of California. 

Summarization of Results, James E. 
Research Secretary. 

Cooperation with Law Schools and Supreme 
Court, Alfred L. Bartlett, Member of the Board of 
Governors of the State Bar. 

Discussion. 


Pigott, Chairman 


Brenner, 


National Conference of Commissioners 
On Uniform State Laws—Forty- 
Fifth Annual Meeting 


Biltmore Hotel 
Tuesday, July 9, to Monday, July 15, 1935, Inclusive 
Tuesday, July 9, 9:30 A. M. 


Section and Committee Meetings. 











PI ee MERE SORE, SEMEN» 

















la cst «aE SAN RI Sire met > smh weit sh 








FINAL PROGRAM OF Los ANGELES MEETING 





2:00 P. M. 
First Session of Conference: 
Address of Welcome. 
2. Response Thereto. 
3 Roll Call. 
4+. Reading of Minutes of Last Meeting. 
\nnouncement of Appointment of Nomi- 
Committee. 
Address of the President. 
Report of the Treasurer. 
8. Report of the Secretary. 
Report of Executive Committee. 


) 


Reports of Standing Committees. 
Reports of General Committees. 
Reports of Sections. 


Reports of Other Committees. 


Wednesday, July 10, 9:30 A. M. 


Deferred Section and Committee Reports. 
Consideration of Second Tentative Draft of 
Uniform Business Records as Evidence Act. 
Consideration of Second Tentative Draft of 
Uniform Composite Reports as Evidence Act. 
Consideration of Second Tentative Draft of 
Uniform Judicial Notice of Foreign Laws Act. 
Consideration of Second Tentative Draft of 
Uniform Official Reports as Evidence Act. 
Consideration of Report of Committee on 
American Law Institute Code of Criminal Pro- 
cedure 
Consideration of Report of Committee on Uni- 
form Statute of Limitations Act. 


2:00 P. M. 


Consideration of Final Draft of Uniform Air- 
ports Act 

Consideration of Third Tentative Draft of 
Uniform Aeronautical Regulatory Act. 

Consideration of Final Draft of Uniform Ac- 
knowledgment of Instruments Act. 

Consideration of Third Tentative Draft of Uni- 
form Civil Depositions Act. 


Thursday, July 11, 9:30 A. M. 


Consideration of Fifth Tentative Draft of Uni- 
form Estates Act. 

Consideration of First Tentative Draft of Uni- 
form Transfer of Dependents Act. 

Consideration of the First Tentative Draft of Uni- 
form Presumption of Death Act (in case of disap- 
pearance for a fixed period). 


2:00 P. M. 


Consideration of First Tentative Draft of Uni- 
form Presumption of Death Act (in case of a com- 
mon disaster). 

Consideration of Report of Committee on Com- 
pacts and Agreements Between States. 

Consideration of Report of Executive Committee 
on Cooperation with American Law Institute. 


Friday, July 12, 9:30 A. M. 


Consideration of Fourth Tentative Draft of 
Uniform Trustees’ Accounting Act. 
Consideration of Second Tentative Draft of 
Uniform Trusts Act. 
2:00 P. M. 


Consideration of Report of Committee on Uni- 
form State Department of Justice Act. 


4:30 P. M. 
Reports of Committees on Memorials. 


8:00 P. M. 


Consideration of Report of Committee on Uni- 
form State Department of Justice Act. 

Consideration of First Tentative Draft of Uni- 
form Ancillary Administration of Estates Act. 

Consideration of Second Tentative Draft of Uni- 
form Criminal Statistics Act. 


Saturday, July 13, 9:30 A. M. 


Consideration of Second Tentative Draft of 
Uniform Vendor and Purchaser Risk Act. 

Consideration of Fourth Tentative Draft of 
Uniform Agricultural Cooperative Association Act. 


2:00 P. M. 


Consideration of Fourth Tentative Draft of 
Uniform Agricultural Cooperative Association Act. 

Consideration of First Tentative Drafts of 
Other Proposed New Uniform Acts. 


Monday, July 15, 9:30 A. M. 


Unfinished Business. 
New Business. 
Adjournment. 


The “Making of the Constitution” Presented Under 
Auspices of Philadelphia Bar Association 
Committee 


NDER the auspices of a Committee appointed by 

the Philadelphia Bar Association, the Philadel- 
phia Bar, on May 8, 1935, in Convention Hall, before 
an audience estimated at from 6,000 to 10,000, por- 
trayed “The Making of the Constitution.’”” The Com- 
mittee consisted of J. Howard Reber, Esq., Robert T. 
McCracken, Esq., and Joseph Carson, Esq. 

The principal parts were taken as follows: George 
Washington, Hon. George Wharton Pepper; Alexan- 
der Hamilton, Robert T. McCracken, Esq.; Governor 
Randolph, J. Howard Reber, Esq.; Benjamin Frank- 
lin, Hon. Franklin Spencer Edmonds; James Wilson, 
Walter Biddle Saul, Esq.; William Paterson, C. Brew- 
ster Rhoads, Esq.; Charles Pinckney, Hon. Charles 
Sinkler ; George Mason, Thomas Ridgway, Esq-; John 
Rutledge, Henry S. Drinker, Jr., Esq.; Gouverneur 
Morris, Edgar S. McKaig, Esq.; James Madison, Ira 
Jewell Williams, Esq. 

Morris Duane, Esq., a descendant of Benjamin 
Franklin, took the part of William Jackson, the clerk 
of the Convention, and Joseph Carson, Esq., was Nich- 
olas Weaver, the messenger, and George P. Orr, Esq., 
Joseph Fry, the doorkeeper. 

The costumes were loaned by the Bar of Cleve- 
land, and the production was directed by Dr. Harper 
G. Smyth and J. Howard Reber, Esq. 

“The Making of the Constitution” had previously 
been presented in Cleveland and Los Angeles. The 
text as there used was somewhat changed, principally 
at the suggestion of the Hon. James M. Beck, who 
introduced the dramatic episode of the threat of the 
smaller States to secede from the Convention. 

The great parts of George Washington, Benjamin 
Franklin, Alexander Hamilton and Governor Randolph 
were presented in an able and convincing manner, and 
the entire program was received with approval and 
enthusiasm. 
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REMINISCENCES OF THE AMERICAN BAR 


ASSOCIATION 


Early Days of the Organization and Some of the Outstanding Men Who Helped Create 


It—The Great Oratory of Mr. Phelps of Vermont—Important Debate on Relieving 
the Burdens of the United States Supreme Court—David Dudley Field and the 
Struggle over Codification—General Lawton of Georgia Relieves a Tense 
Situation Connected with Award of Bar Medal—Great Debate on Com 
pulsory Arbitration Question—Code of Ethics One of the Associa 
tion’s Big Accomplishments, etc. 


By JoHN HINKLE\ 


Member of Baltimore Bar; Former Secretary of American Bar Association 


O history of the American Bar Association has 

ever been written, and far be it from me to at- 

tempt to present anything resembling a compre- 
hensive review. The record, however, is complete in 
the fifty-eight annual reports facing me on my book 
shelves as I write; the monthly journal for twenty 
years ; the Canons of Ethics; the opinions of the Ethics 
Committee now about a hundred and twenty in num- 
ber; the biographies of the first fifty Presidents; and 
other occasional publications. The reports embody a 
wide range of literature; addresses of oratory and 
charm; scholarly treatises on legal subjects; many 
studies blazing a path in new fields; earnest, capable, 
hard work by standing and special committees. 

Sections for discussion and action in special fields 
of the law have multiplied, and the end is not in sight. 
Legal Education and Admission to the Bar and Pat- 
ent Law were the first sections created; and now we 
have the Comparative Law Bureau, the Conference of 
Bar Association Delegates with seven Committees, the 
Section of Criminal Law and Criminology with nine 
Committees, the Judicial Section, the Mineral Law 
Section, the Section of Public Utility Law with four 
Committees, and the Committee work of the Patent 
Law Section distributed among nine Committees. 

The present standing committees of the American 
Bar Association include Admiralty and Maritime Law, 
Aeronautical Law, American Citizenship, Commerce, 
Commercial Law and Bankruptcy, Communications, 
Insurance Law, International Law, Jurisprudence and 
Law Reform, Legal Aid, Noteworthy Changes in 
Statute Law, and Professional Ethics and Grievances. 

Special committees are created, perform their 
work and fade from the screen as new subjects and 
new issues take their place. 

But I must not linger over this catalogue, and | 
turn to the early days of the Association. I do not 
pretend to offer anything except an account of the 
early days of founding of the Association and my 
reminiscences of some of the great men of the law, 
some of the great issues that they discussed, some of 
the powerful debates which I had the -privilege of 
hearing, and some reference to the jurists of other 
countries who from time to time honored us with their 
presence. 

The Association was founded in 1878. The call 
for the meeting is very brief and I will read it, with 
the fourteen names signed to the document. 





CALL FOR A MEETING 
To Form An 
AMERICAN BAR ASSOCIATION 
Dear Sir 
It is proposed to have an informal meeting at Saratoga, 
N. Y., on Wednesday morning, August 21, 1878, to consider 
the feasibility and expediency of establishing an AMERICAN BAR 


Association. The suggestion came from one of the State 
Bar Associations, in January last, and the undersigned have 
been favorably impressed by it. A body of delegates, repre 
senting the profession in all parts of the country, which should 


meet annually, tor a comparison of views and friendly inter 
course might be not only a pleasant thing for those taking 
part in it, but of great service in helping to assimilate the 
laws of the different States, in extending the benefit of true 
reforms and in publishing the failure of unsuccessful experi 
ments in legislation. 

This circular will be sent to a few members of the Bar 
in each State—whom, it is thought, such a project might 
interest 

If possible, we hope you will be present on the day named 


it Saratoga; but in any event, pleas« ommunicate your 
views on the subject of the proposed organization to Simeon 
FE. Baldwin, New Haven, Conn., who will report to the 


meeting the substance of the responses received 
BENJAMIN H. Bristow, Kentucky 
Wittiam M. Evarts, New York 
Georce Hoapty, Ohik 
Henry Hitcucock, Missouri 
CarLeTOoN Hunt, Louisiana 
RicHarp D. Hussarp, Connecticut 
ALEXANDER R. Lawton, Georgia 
RicHarp C. McMurrtrie, Pennsylvania 
STANLEY MATHEWS, Ohio 
E, J. Puetprs, Vermont 
Joun K. Porter, New York 
LyMAN TRUMBULL, Illinois 
CHARLES R. Train, Massachusetts 
J. Ranpotpu Tucker, Virginia 

July 1, 1878 

Judge Simeon E. Baldwin was the leading spirit 
in the movement, and as someone has said, supplied 
the dynamics of the Association for years. He was a 
great lawyer, a great Chief-Justice of the Connecticut 
Supreme Court, and afterwards Governor of Con- 
necticut. 

Seventy-five lawyers from twenty-one States as- 
sembled at the Town Hall at Saratoga Springs, August 
21st, 1878. Seven members of the Baltimore Bar were 
enrolled: Julian J. Alexander, Charles J. Bonaparte, 
William A. Fisher, Edward Otis Hinkley, A. Leo 
Knott, John H. B. Latrobe, and Henry Stockbridge 
(the elder). 

The temporary president was John H. B. Latrobe, 
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emporary secretary was Francis Rawle of 
Philadelphia 
\ Committee on Organization was formed and a 
Constitution adopted. The organization was: a Presi 
t allowed to be elected two years in succes- 
ne Vice-President from each State; a Secre- 
[Treasurer ; a Council consisting of one mem- 
each State, charged with the duty of making 
nations for office; and a Local Council of five 
state 
s form of organization, with the enlargement 
of the Executive Committee, and the very 
duction of the Vice-Presidents to one from 
Federal Circuit, has lasted to this day with only 
endments 
ermanent Chairman at the organization 
was Benjamin H. Bristow, of Kentucky. The 
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fficers elected for the ensuing year 1879 were James 
Broadhead, of Missouri, President; Edward Otis 
Hinkley, of Maryland, Secretary; Francis Rawle, of 


inia, Treasurer. 


Executive Committtee was Luke P. Poland, 


Chairman, Simeon E. Baldwin, of Connec- 

William A. Fisher, of Maryland, together with 
Secretary and the Treasurer, ex officio. 

Skipwith Wilmer was the first Vice-President 


Maryland, and Richard J. Gittings was the first 











Maryland representative on the Council, or General 

( incil as it has come to be called. 
\ll who were present at the first meeting, all who 
red the call favorably but did not attend, 
surprising number of new members nominated 
by tl ‘al councils, increased the roll to 289. The 
ewly elected President for the second year was es- 
ted to the Chair, and I cannot help quoting the 
ute of his fine declaration of the aims and 

urposes f the Association: 

adhead said, on taking the chair, that he deemed 
r to be chosen as the presiding officer of a 
a mission as that of promoting the 
The purpose of the Association was 
ved that it should seek to avoid becom 
g law, and rather aim to codify and 
in to revolut ze or reform the law. The Asso- 
ation | watch the progress of events as they occur, and 
be ready to act on all matters of importance when the need 
irrives [he Association should not be ephemeral, but ad- 
tself honestly and earnestly to the great objects prop- 
y within its scope Such an organization is new here, 
it is not new in other untries. The Order of Advocates 
in organiz hat has stood for centuries in France, 
" ne ich to promote the science of jurisprudence. 
So this Association, if faithful, may perform a similar work 
f all address themselves earnestly to the great work before it.” 
Resolutions were adopted requiring four commit- 


tees to inquire and report to the next Annual Meeting. 
lhe Committee on Legal Education and Admis- 
ns to the Bar to report “some plan for assimilating 





throughout the Union, the requirements of candidates 
for admission to the bar, and for regulating, on prin- 
ciples of comity, the standing, throughout the Union, 
of gentlemen already admitted to practice in their own 
tates 
The Committee on Commercial Law to report 
ipon the present condition of the law, as well statu- 
tory as established by judicial decisions, in the several 


States, touching the form and requisites of negotiable 
commercial paper, and the steps requisite on the part 
the holder of such paper to fix the liability of parties 

to such paper, with special reference to the diversity 

of such requisites in the several States, and that the 
committee furnish such suggestions as to them may 
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seem fit, as to the propriety and expediency of action 
on the part of the Association, looking toward further 
uniformity in the law on that subject.” 

The Committee on Jurisprudence and Law Re- 
form to report “upon the present condition of the law, 
as well statutory as established by judicial decisions, 
in the several States, touching the authentication of 
instruments conveying or affecting real estate, with 
special reference to the differences in forms of ac- 
knowledgment and certification thereof, and with such 
suggestions as they may deem expedient, looking to 
greater uniformity therein, and also that said commit- 
tee make like inquiry and report touching the re- 
quisites, under the law of the several States, in re- 
spect to the execution of wills.” 

The Committee on Judicial Administration and 
Remedial Procedure to report “upon the present con- 
dition of the law, as well statutory as established by 
judicial decisions, in the several States, touching the 
mode of taking testimony and of perpetuating testi- 
mony out of court, with special reference to the class 
of officers authorized to take such testimony, and the 
power confided to them, and the formalities required 
for the same; and to make such suggestions on the 
general subject as to them may seem expedient, with 
reference to the expediency of any action on the 
part of this Association in respect to the same.” 

It is very interesting to note that at this first 
meeting the movement for Uniform State Laws was 
originated as one of the first aims of the new organi- 
zation. 

The first meeting lasted only a day and a half, and 
was devoted to organization and providing for com- 
mittee work, but the structure was well founded and 
the Association has marched forward, and consolidated 
its gains. 

When we look at the names of the next twenty 
Presidents we feel that “there were giants in those 
days.” 

To mention some of them: Edward J. Phelps of 
Vermont; Alexander R. Lawton of Georgia; Court- 
landt Parker of New Jersey; William Allen Butler of 
New York; Thomas J. Semmes of Louisiana; David 
Dudley Field of New York; Henry Hitchcock of 
Missouri; Simeon E. Baldwin of Connecticut; John 
F. Dillon of New York; John Randolph Tucker of 
Virginia: Thomas M. Cooley of Michigan; James C. 
Carter of New York; Moorfield Storey of Massachu- 
setts; Joseph H. Choate of New York were among 
those who wielded the gavel, the same gavel that is 
still in use, and is ceremoniously handed by the retir- 
ing president to the newly-elected president at the 
close of the annual dinner. 

The second meeting in 1879 opened auspiciously 
with about a hundred present. Several scholarly 
papers were read, one by Henry Hitchcock of St. 
Louis, afterwards a President of the Association, and 
another by George Tucker Bispham. As I turn over 
the leaves of the volume I am thrilled with the oratory 
of Mr. Phelps of Vermont, who delivered the annual 
address, and who spoke without manuscript of the 
Supreme Court and John Marshall; and, turning to 
the significance of the American Bar Association, he 
said: 

“The pleasure of meeting and forming acquaintances be- 
tween men of the profession from all the various States, will 
doubtless be great. But what final good, what permanent 
usefulness is reasonably to be expected from it, unless it be 
the creation in our profession, by common consent, by mutual 
intercourse and support, of a broad, national, elevated, inde- 
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pendent, fearless spirit of constitutional jurisprudence? The 
spirit that builds up and perpetuates, rather than that which 


pulls down and destroys. 
* * x 


“It is idle to say that our sky is free from clouds. It 
is useless to deny that wise and thoughtful men entertain 
grave doubts about the future. The period of experiment has 
not yet passed, or rather, has been again renewed. The stabil- 
ity of our system of government is not yet assured. The 
demagogue and the caucus still threaten the Nation’s life. But 
we shall not despair. Still remains to us ‘our faith, triumphant 
o’er our fears.’ Let us only for our part, see to it that we 
discharge the duty that every man owes to his profession. 
And come what may, 

‘Thro’ plots and counter plots— 

Thro’ gain and loss—thro’ glory and disgrace— 

Along the plains where passionate discord rears 

Eternal Babel,’ 
let us join hands in a fraternal and unbroken clasp, to main- 
tain the grand and noble traditions of our inheritance, and 
to stand fast by the ark of our covenant.” 

Naturally, Mr. Phelps became the President for 
the fourth year of the Association in 1881, and the 
American Bar Association had set its course. 

I think the first meeting of the Association which 
I attended was in 1884, and I have attended every 
meeting since, except in 1892 when I spent the sum- 
mer in Europe, and 1898 and 1916 when I was in the 
Army. Under the rule existing at that time, I could 
not become a member until five years after admission 
to the Bar, that is to say, in 1891. I used to assist 
my father in the routine work of the Association in 
his office and at the meetings. He served from the 
organization until after fifteen years service he de- 
clined re-election in 1893, and some of my very good 
friends, considering the office as hereditary, without 
regard to merit or ability, were kind enough to elect 
me as his successor, and I served for sixteen years. 
Upon my declining re-election in 1909, I may add, 
I was presented with a beautiful silver service. George 
Whitelock succeeded me (1909 to 1920), followed by 
Thomas M. Kemp (1920 to 1923), and William C. 
Coleman (1924 to 1925). 

In the days of the Secretariat of Hinkley pére et 
fils it was a one-ring show, and had not developed into 
the mammoth aggregation it has now become. 

For eleven years the Association met at Sara- 
toga Springs and thereafter at this delightful resort 
on alternate years for fourteen years. The Associa- 
tion went to Saratoga again in 1917, and has held its 
meetings in many charming cities and enjoyed their 
unbounded courtesies and entertainments, going three 
times to the Pacific Coast, twice to Denver and once to 
Salt Lake City, and is now scheduled to go to Los An- 
geles for the 1935 meeting in July. These long jaunts 
gave us an opportunity to enjoy motor trips and to 
see the sights and visit the national parks surrounded 
by the best company in the world, a body of Ameri- 
can lawyers. 

One of the first important debates was on the 
relief of the Supreme Court from the burden of 
hearing all appeals in federal cases. This matter was 
brought before the meeting in 1881 and discussed on 
the floor. It was stated that the Supreme Court had 
on its docket from 1100 to 1200 cases and at each 
term could dispose of from 300 to 350 cases and that 
an appeal could not be reached for argument within 
three years. The Senate had proposed a Bill provid- 
ing for intermediate appellate courts. The House Bill 
provided that the Court should be enlarged to not less 
than 21 members, to sit in three Chambers, with a 
provision for the whole court sitting together where 
a constitutional question was involved. 


Another suggestion made in the debate was that 
of twenty-one Judges sitting in three Chambers, one 
group hearing appeals at common law, another in 
chancery, and another in admiralty, bankruptcy and 
various other jurisdictions. 

It was pointed out that the Constitution requires 
“one Supreme Court,” and that the three-fold Court 
would not comply with the Constitutional powers. A 
feeble argument was put up that the three divisions 
would still be one Court. 

The man who proposed the system which was 
later adopted was Rufus King, of Ohio. I quote his 
words: 

“If a system like the English is adopted, we have the 
serious difficulty, that we have no House of Lords to review 
its decisions. I think the most practicable system of afford- 
ing relief to the Supreme Court would be to vest in the Dis- 
trict Courts of the United States the original jurisdiction 
which the Circuit Courts now have and to constitute an Ap- 
pellate Circuit Court of three Judges in each of the cir- 
cuits of the United States.” 

The action of this 1881 meeting was to appoint 
a Committee consisting of the retiring President, the 
new President, and seven other members to inquire 
what adequate remedy could be provided for the delays 
in the final determination of suits, and in their dis- 
cretion to print their report. 

The Committee reported in 1881 and split five 
to four. The majority recommended the intermedi- 
ate courts. This statement of the purpose of the plan 
is worth quoting: 

“It geeks to preserve for the Supreme Court of the 
United States the true function and digaity of a National 
Court of last resort; whose exalted office is not merely to 
furnish to disappointed suitors the opportunity of another 
hearing, but rather in the interest of the people at large, and 
of the harmonious and orderly administration of justice through- 
out the land, to supervise and regulate the proceedings and 
correct the errors of all inferior Courts.” 

The minority of four favored the plan of split- 
ting the Supreme Court into sections. William M. 
Evarts led the minority members of the Committee 
and argued for the split Supreme Court. 

Evarts’ argument expressed briefly in his own 
words was: 

“These measures, as we now debate them, present the 
question of whether the Supreme Court shall, by an admin 
istrative arrangement, be made able to dispose of its causes, 
or whether these causes shall partly be suppressed and partly 
decided by others.” 

The majority prevailed by the vote of the Asso- 
ciation and the Congress passed the Bill 

The next debate that I shall refer to was that 
upon codification, of which David Dudley Field was 
the protagonist. This was in 1884. Mr. Field at- 
tended the meeting and became a member of the As- 
sociation. He introduced a resolution creating a se- 
lect Committee to consider and report “whether the 
present delay and uncertainty in judicial administra- 
tion can be lessened, and, if so, by what means.” The 
resolution was adopted without opposition, and the 
“Committee on the Delay and Uncertainty of the Law” 
as appointed consisted of David Dudley Field, of New 
York; Edward J. Phelps, of Vermont; John F. Dil- 
lon, of New York; Richard T. Merrick, of Washing- 
ton, D. C.; James O. Broadhead, of Missouri. 

The members of the Committee who appeared in 
1885 were Messrs. Field and Dillon. Mr. Phelps was 
abroad as Minister to Great Britain, Mr. Broadhead 
was abroad as Commissioner to France, and Mr. Mer- 
rick had died. The report objects to the making of 
law by Judges, which in the opinion of the Commit- 
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uld be relegated to the Legislature, and also 
qu to the admixture in English law of phrases, 
umes and illustrations, monarchical, feudal, insular, 
r Norman, peculiar to the situation and history of 
land, but unnecessary and unsuitable to be trans- 
these shores.” The Committee further 
ecified the expressions “within the realm” and the 
the definition of “navigable waters” and 
tion of a “base fee,” “Cestui qui trust,” 
feme,” “feme covert,” “pur autre vie,” 
would not now be endurable, except by those 
work has been to “scrawl strange words 
vith a barbarous pen.” 
It is not the. function of Judges to make the law, 
Committee contends. The law made by Judges is 
ry and retroactive. It is full of discordant 
, and becomes a game of hazard, the multipli- 
n of law books, and the law made by Judges is 
ily changing, and it is difficult to know before- 
hat they will decide upon any given question. 
remedy proposed in Section XIII is that 
[he law itself should be reduced, as far as possible 
f a statute.” Minister Phelps, who, as 
oned, was in London, sent a memoran- 


lum saying that so far as the report recommends 
lific n of the common law he is unable to 
ui [he final decision was to postpone the con- 


leration of Article XIII favoring codification until 


e following year. The rest of the report relating 

to remedying delays and procedure was approved. 
\nd now may I pause, as those present did at that 
meeting, to listen in memory to the paper read before 
the Ass ition just fifty years ago, by Major Rich- 
rd M. Venable, the preceptor and very dear friend 
of those of us who had the privilege of sitting at his 


feet in the Law School. May I quote the closing 
aragraphs of his essay 


People re more and more disposed to look to the na- 





tional g rnment. We have in the United States now re- 
rmers who wish to improve the conditions of the farmer, 
to elevate and ameliorate the condition of labor; who wish 
to regulate transportation and restrain monopolists; persons 
wl vi to protect lands from overflow by an extensive 
system of levees, and who desire improved health regula- 
ti cational reformers, temperance reformers, and social- 
ists There is nothing whatever in the constitution to war- 
unt the national government interfering in many of these 
matters; at et all of these persons show more and more dis- 
position k to the general government as the agent for 
the a lishment of their purposes 
Congress has already to some extent yielded to this 
ressure We have at Washington, an agricultural depart- 
ment, a labor bureau, and an educational bureau, and have 


id a national board of health. There is even a clamor to 
ike the commissioner of agriculture a member of the Cabinet. 
Hardly anything is more certain in the future than that the 


general prevalence of a pestilence over any large section of 
tl country would result in general regulations by Congress 

the subjects of quarantine and health; and yet, such mat- 
ters have heretofore been confessedly within the exclusive 


1 of the states, and it would be hard to point to any 
r se n in the constitution which would sustain such 





ccasion for making ourselves unhappy over 
ings, more than I do for mourning over evo- 





Major Venable was a good prophet and it is to 
be noted that he ended with a note of optimism and 
air of the republic 

After this interlude I return to the battle over 
codificatior In the next vear, 1886, William Allen 
Butler presiding, the Committee on the Delay and 
Uncertainty of the Law presented its report signed by 
David Dudley Field, John F. Dillon, George G. 
Wright (of Iowa) and Seymour D. Thompson, favor- 


without des 





ing the resolution carried over from the preceding 
year reading that “The law itself, so far as possible, 
be reduced to the form of a statute.” 

Cortlandt Parker, one of the three new members 
of the Committee, disagreed, in a minority report. 

Edward J. Phelps, Minister to Great Britain, one 
of the Committee of the year before, sent a powerful 
argument for the common law. I can only quote a 
few lines: “Why should we part with a birthright that 
has proved so beneficent, for the sake of entering upon 
any doubtful experiment in a matter so vital? In the 
language of Burke, is not ‘the old, cool-headed law 
better than any deviation that can be struck out of the 
present heat.” And again: “The proposed compila- 
tion, as such, may have all the excellence its friends 
claim for it. How long will it stand, and how or by 
whom it is likely to be changed.” And again: “But 
surely it would not be judicious or safe to turn the 
whole law of the land into statutes, and to subject it 
to the dangerous process of their biennial revision.” 

The debate lasted a day and a half and covered 
sixty pages of the report, Judge Dillon opening and 
Mr. Field closing. A peaceful compromise was ar- 
ranged by Austin Abbott, who proposed an amend- 
ment so that the resolution was to read “The law it- 
self should be reduced, so far as its substantive prin- 
ciples are settled, to the form of a statute.” 

This was adopted and peace prevailed once more. 
And no one did any more codifying or less codifying 
than before the controversy. 

The next great subject of debate that made a deep 
impression upon me was the award of a medal. This 
was first brought to the attention of the Association 
in 1888 by Professor Simeon E. Baldwin of Con- 
necticut, not yet a Justice or a Governor. The pro- 
posal was not carried out until the 1890 meeting, when 
a by-law was passed and the Committee for the follow- 
ing year was composed of President Baldwin and ten 
ex-presidents. My father did not like it, and said to 
me repeatedly “apple of discord, apple of discord.” 
And so it turned out to be. The Committee reported 
in 1891 recommending that the medal be awarded to 
Lord Selborne, formerly Sir Roundell Palmer, author 
of the English Judicature Act of 1873 and other re- 
form bills, leader of the Chancery Bar, and then Lord 
Chancellor. 

This report when circulated before the meeting 
roused a storm of indignation. Why should the 
American Bar Association decorate a foreigner? It 
was Un-American. I do not know whether the word 
Un-American was a current form of expression at that 
time, but the argument stressed that idea. The de- 
bate is omitted from the report for that year, wisely 
no doubt, but I remember General Alexander R. 
Lawton of Georgia, a Confederate Brigadier who 
served under Stonewall Jackson and was wounded in 
the leg at Antietam, the fifth President of the Asso- 
ciation, was the man that saved a tense situation. I 
can see him now standing there, a noble and command- 
ing figure, deprecating an unseemly controversy over 
“a lump of gold” and quoting from the classics “For 
gold the mariner sails the sea,” for gold others ply their 
vocations. This idea sounds like Horace but I have 
been unable to find it. 

The result was a resolution that two medals be 
awarded, one to the Earl of Selborne, of England, and 
one to David Dudley Field, of New York, and that 
they be respectfully requested to accept the same in 
testimony of the appreciation by this Association of 
their meritorious and distinguished services in advanc- 
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ing the science of jurisprudence and the administra- 
tion of justice. The resolution was adopted, the By- 
Law was repealed, and all was serene again. 

It is interesting to note that the award of a medal 
has been revived, and has led to no controversy. The 
Committee is not required to award a medal each year, 
but only from time to time as it is deemed appropriate. 
The awards thus far have been: 1929, Samuel Willis- 
ton; 1930, Elihu Root; 1931, Oliver Wendell Holmes ; 
1932, John Henry Wigmore; 1934, George W. Wic- 
kersham. No award being made in 1933. 

There was no contention in regard to these emi- 
nently worthy names, and each was approved without 
controversy. 

In 1912 when Stephen S. Gregory was Presi- 
dent, there was a real fight over the election of a negro 
to membership. William H. Lewis of Boston was 
nominated between meetings by the Massachusetts 
Local Council and was elected between meetings by 
the Executive Committee in accordance with the By- 
Laws. The Executive Committee was not informed 
that he was a colored man. On learning of the race 
of the new member, the Executive Committee unani- 
mously, if I recollect rightly, rescinded the vote by 
which he was elected. This action caused a storm of 
protest. Moorfield Storey and George W. Wicker- 
sham led the campaign against the action of the Ex- 
ecutive Committee, arguing that Lewis had been legally 
elected and could not be expelled without cause. The 
Executive Committee, of which I was a member at 
that time, argued that his election was under a mis- 
take, as every member of the Executive Committee, 
without having been otherwise informed, voted for 
him under the mistaken belief that they were voting 
for a white man. Jacob M. Dickinson of Tennessee, 
and Henry St. George Tucker of Virginia, both of 
them Ex-Presidents, adhered to the school of thought 
of the Executive Committee. I do not find a line of 
the discussion in the report containing the 1912 pro 
ceedings. In fact my memory is that most of the 
storm broke out before the meeting and a very sensible 
agreement was made admitting that Mr. Lewis was 
duly elected and therefore a member of the Associa- 
tion, and that hereafter all applications for member- 
ship should state the race of the applicant. 

From the great differences of opinion in the sev- 
eral debates I have referred to, and the vehemence 
with which these opposing views were maintained, this 
audience must admire the resulting settlkement by a 
reasonable compromise in every case. Any of them 
might have disrupted an Association of less strength. 

At the 1918 meeting in Cleveland there was a 
strong protest against the prohibition amendment then 
pending. Some very sound views and prophecies were 
uttered by a half dozen Ex-Presidents of the Associa- 
tion and by a number of others including our friend 
Mr. Marbury. But it was in vain. The tide could not 
be stemmed until the country had experienced the evil 
days after the prohibition amendment became effect- 
ive. The speeches of Senator (now Justice) Suther- 
land, Mr. Storey, Mr. Tucker, and Mr. Gregory, (one 
would think in reading these powerful arguments 
now), would have been convincing to any lawyer hav- 
ing a proper regard for the purpose and function of 
the Constitution. Mr. Root sent a ringing letter scor- 
ing the attempts. I quote his words: “to pervert our 
system of government into a means by which people 
in one part of the country may enforce their ideas 
about the conduct of life in domestic and local mat- 





ters upon the people of other parts of the country.” 
He said further: “It is a complete reversal of the fun 
damental principle upon which our system is based 
It is wholly inconsistent with the reconciliation of na- 
tional power with freedom of local self government. 
The most distressing thing about it is that nobody 
seems to care.” The final vote to postpone considera- 
tion of the question indefinitely was carried by a ma 
jority of seven votes. 

The last great debate to which I shall refer is on 
the proposal of compulsory arbitration ousting the 
jurisdiction of the Courts. 

The Conference of Commissioners on Uniform 
State Laws had worked for three years in preparing 
a very good Bill providing for arbitration, by agree- 
ment in writing between two or more parties, of any 
controversy existing between them at the time of the 
agreement to submit, and containing machinery for 
carrying out the award by judicial process (text is in 
1925 Report page 591). This Bill was submitted in 
1924 to the American Bar Association for its approval, 
as all uniform laws approved by the Conference of 
Commissioners are submitted. Objection was made on 
a point of order, that the Uniform Arbitration Act 
could not be considered by the American Bar Associa 
tion until the following year, because not printed and 
circulated before the meeting. 

The following year, 1925, the Arbitration Act ap- 
proved by the Commissioners on Uniform State Laws 
was again presented to the American Bar Association, 
and opposed by members of the Committee on Com 


merce, Trade and Commercial Law. That Committee 
presented a bill providing for compulsory arbitration 
of any controversy arising in the future. The meeting 


was at Detroit, and Justice Charles E. Hughes, now 
The Chief Justice, was the President of the Associa 
tion. The debate was vigorous, interesting. The 
Committee’s bill was denounced as surrendering our 
birthright of trial by the Courts, by an agreement 
executed before the controversy arose. It was pointed 
out that the litigant should not be permitted to sign 
away his recourse to the Courts for the law of the 
land by a few words, in fine type perhaps, as to all 
issues thereafter to arise. The final action of the 
Association was to approve the Uniform Arbitration 
Act proposed by the Commissioners on Uniform State 
Laws by a decisive vote of 176 to 26. And compulsory 
arbitration of controversies subsequently arising I hope 
will never be brought forward again in the Associa- 
tion. 

One of the great accomplishments of the Amer- 
ican Bar Association, and one which has been very 
dear to my heart, is the establishment of a Code of 
Professional Ethics, and its applications in hearings 
upon grievances, and in opinions rendered by the Com- 
mittee on Professional Ethics and Grievances. I had 
the distinction of serving on this Committee from 1924 
until last year. 

The Canons of Ethics were formulated after three 
years of intensive study by a Committee of fourteen 
distinguished members, including several Ex-Presidents 
of the Association, Justice David J. Brewer of the 
Supreme Court, Thomas H. Hubbard, Ezra R. Thayer, 
and Thomas Goode Jones of Alabama, who was the 
pioneer in this field in promulgating the Alabama Code. 
General Hubbard of the Committee, at his own cost, 
had the Association reprint the treatise of George 
Sharswood on Professional Ethics first published in 
1854 and distributed to members of the Association in 
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lume 27. The final adoption of the Amer- 
\ssociation Canons was at the Seattle meet- 
Dickinson, who was Secretary 
1911 in President Taft’s Cabinet, 
e Seattle meeting. 
had been so ably done by the Commit- 
nges were made on the floor of 


1909 to 


| 


few cha 
was raised on Canon 5 as to the de- 
person accused of crime, regardless of the 
personal opinion as to the guilt of the ac- 
as pointed out that the Canon merely lays 
ht of the lawyer to undertake the defense, 


free to decline ; but providing that, “having 
such defense, the lawyer is bound by all 


rable means, to present every defense that 
the land permits, to the end that no person 
prived of life or liberty, but by due process 
The latter of this agrees with the 
yurvoisier where a valet having mur- 
ister confessed to his attorney in the midst 
ind the attorney felt it his duty to continue, 
has now become generally accepted. 
Canon 12 relating to fixing the amount of 
tion was raised to the second paragraph, 
some of considerations which might 


portion 
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Casc, 


the 
The objection was voted down and the 
1 by the Committee. About 

Contingent Fees there was considerable 
Che final fe adopted was “Contingent 
tioned by law, should be under the 
f the Court in order that clients may be 


m unjust charges 


te as presente 
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Sa 


27 relating to ad- 


of business cards, but it stood 


was made to Canon 


1 circulatio1 


nal form. 

inons were generally approved and adopted 
the State Bar Associations and stood in 
form for twenty years 


was an increasing demand 
ara de of Judicial Ethics. The 
Justice Taft was quite active in this new 
ind in January, 1922, a Committee on Judi- 
was created by the Executive Committee 
ef Justice was Chairman of the Committee. 
iry, 1923, a draft of 34 Canons was pre- 
a preamble, and a statement of Ancient 
from Deuteronomy, Magna Charta, and 
1ys; and was printed in the AMERICAN 

TION JOURNAL in advance of the 1923 


meantime there 


tion OT a ct 


nviting suggestions. 


liation | 


Cw yt 


were received from both 
r, as well as many comments in the 
d was then presented to the 
and after a few slight changes was 
the Judicial Section of the Association; one 
es made it the duty of the Court to 
, witnesses, and others from annoyance 
by picture men and news gatherers. 
meeting the Judicial Canons with a 


restions 


ratt 
bail 
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1924 


tne 


nge were adopted 


7 
hile 


later, I was serving on the 
nmittee, there was a complaint of flagrant 
by a Judge. I agreed with the other mem- 
leserved a severe reprimand, but I doubted 
intended that the Committee should 
wer to censure the conduct of a Judge. The 
is submitted to the Executive Committee, 
1 hearing before them. I stated my under- 
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standards concerning what the Bar expects from those 
holding judicial office, and were merely advisory. The 
Executive Committee, however, held that the Ethics 
Committee had the authority to recommend censure. 
Section 13 of the By-Laws now definitely authorizes 
the Committee on Professional Ethics and Grievances 
to express its opinion concerning proper professional 
or judicial conduct, with a reservation that such opin- 
ions shall not deal with questions of judicial decision 
or judicial discretion. The 1934 proceedings have not 
yet been distributed, but my recollection is that this 
By-Law was again amended to prevent abuse of dis- 
cretion. 

The approval of the Code of Judicial Ethics in 
1924 brought to the attention of the Association the 
question of supplementing the Canons of Professional 
Ethics and a Committee was appointed, not to consider 
a revision of the existing Canons, but to supplement 
them. The members of the existing standing Commit- 
tee were made ex-officio members of a larger Commit- 
tee on Supplementing the Canons of Professional 
Ethics. 13 additional Canons were adopted, numbered 
33 to 45 inclusive. 

I shall not prolong this paper by discussing at 
length the additional Canons, and shall simply give the 
new titles in the hope that this will stimulate the curi- 
osity of those present to look them up. The titles are 
Partnership-Name, Division of Fees, Intermediaries, 
Retirement from Judicial Position or Public Employ- 
ment, Confidences of a Client, Compensation, Commis- 
sions and Rebates, Witnesses, Newspapers, Discovery 
of Imposition and Deception, Expenses, Professional 
Card, Withdrawal from Employment as Attorney or 
Counsel, and Specialists. Canon 43 relating to Profes- 
sional Card is an amplification of the existing Canon 
27, and indicates the permissible scope of cards in 
reputable legal directories. 

And now I have reached the last part of my remi- 
niscences, containing briei references to some of the 
great lawyers who presided during my tenure of the 
office of Secretary, 1893 to 1909. 

Every one who listened to James C. Carter pre- 
siding at the 1895 meeting in Detroit must acknowledge 
his great strength and power. He held for years the 
leadership of the Bar. He was a stout champion of 
the Common Law and fought the codification move- 
ment. I heard him at the trial table in the U. S. Dis- 
trict Court at Baltimore on one occasion. I appre- 
ciated the high privilege of association with him while 
I was serving as Secretary. 

Joseph H. Choate was another commanding fig- 
ure, and was president at the meeting in Buffalo in 
1899. His keen humor was a constant delight, and in 
his more earnest moments his power of command over 
his audience, and his tribute-to Root in 1913 at the 
meeting at Montreal is a lasting memory. 

John Randolph Tucker, the very highest type of 
an old Virginia gentleman. 

And his distinguished and charming son, Henry 
St. George Tucker, who gave up the seat in the House 
of Representatives, held for years by his father and 
himself, because he was unwilling to vote for William 
Jennings Bryan and free coinage of silver. 

Thomas M. Cooley, a great lawyer and a great 
Judge, was another of the distinguished Presidents. 

Edmund Wetmore, one of the greatest patent law- 
yers and one of the best of after dinner speakers. 

George R. Peck, and his week-end house party 
among the Wisconsin Lakes on the way to the Saint 
Paul meeting in 1906. 
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Francis Rawle of Philadelphia, who was Treasurer 
from the foundation of the Association till he became 
President in 1903. 

Senator Charles F. Manderson of Nebraska, the 
best parliamentarian I ever knew. 

Moorfield Storey, clear cut in expression, a deep 
thinker, following the traditions of a great State and 
a great name. 

Alton B. Parker, with his genial hearty laugh, his 
fine presence, his great achievements on the New York 
Appellate Court, and his qualifications (many of us 
thought) to make a great President of the United 
States. 

Then the pictures rise before me of the great 
English leaders who thrilled us with their addresses. 

Lord Russell of Killowen, Lord Chief Justice of 
England in 1896, pleading for international arbitration. 
He used a phrase I can never forget “the unseen crim- 
son thread of kinship stretching from the mother Is- 
lands to your continent unites us.” 

Right Honorable James Bryce, British Ambassa- 
dor to the United States, in The Influence of National 
Character and Historical Environment on the Develop- 
ment of the Common Law. 

Right Honorable Richard Burdon Haldane, Lord 
High Chancellor of Great Britain, Lord Buckmaster, 
Lord Birkenhead, Lord Hewart, and others. 

Lord Dunedin, Lord Tomlin, and Lord Macmillan 
of the Privy Council, Sir William Jowitt, the Attor- 
ney General of England, and Sir John Simon, were 
with the English party at the Chicago meeting in 1930. 

Sir John Simon at the New York Bar Association 
dinner, which I attended after the American Bar As- 
sociation meeting was over, spoke with a burst of ora- 
tory of the peace and good understanding between 
England and America as the hope of the World. 

There were many other visitors from England, Ire 
land, France, and Italy, but I have named enough, and 
have only to present one choice morsel of English 
humor. 

Sir Frederick Pollock, whose name is well known 
to all of us as a distinguished writer of legal treatises, 
attended the American Bar Association on at least two 


occasions. At the meeting in 1903 at Hot Springs, Va., 
he read a very interesting paper on English Law Re 
porting. He said that on the split infinitive he did his 
best to wage a war of extermination. He continued: 

“Another pest of law reports, derived I think from ill- 
penned statutes and conveyancing iorms, is the slovenly mis 
use of ‘such’ as a mere demonstrative. As for example: ‘The 
plaintiff's yellow dog, being, as was alleged by the plaintiff, 
muzzled, bit a dynamite cartridge belonging to the defendant. 
Such cartridge exploded, and after such explosion it was 
not found possible to reconstruct either such dog or such 
muzzle. This likewise I endeavor to extirpate. But some 
weeds are very hard to grub up a 


He then continued extempore 


“It is not relevant to the issue before us—but the tempta- 
tion is irresistible—to consider what pleadings might arise 
on the facts I have suggested, in a jurisdiction such as New 
Jersey or Vermont, where the pure word of the common law 
still prevails. There might be a plea to the effect that the 
plaintiff's dog was unlawfully at large without a muzzle, con 
trary to the ordinance in that behalf, and that he, therefore, 
bit any goods of the defendant wholly at his own peril; to 
which plea there would be a demurrer, on the ground that 
it amounted to an argumentative general issue. There might 
also be a special plea in confession and avoidance, alleging 
that the plaintiff's dog was unlawfully at large with intent 
to steal, take and carry away goods and chattels of the de 
fendant and of divers, to wit, two hundred other lawful citi 
zens of the United States whose names and residences are 
to the defendant unknown; that the dog, attempting to execute 
such unlawful intention, did with his mouth seize, bite and 
apprehend a certain dynamite cartridge of the goods and chat 
tels of the defendant, which cartridge, thereupon, in self- 
defense, and being unable otherwise to prevent the commission 
of a felony, did, a little and moderately, and without un 
necessary force, detonate, burst and explode, and then and 
there did, a little and moderately, the said dog of the plaintiff 
disperse, scatter and destroy, as for the causes aforesaid it 
lawfully might, which is the trespass complained of; without 
this, that the defendant did kill and destroy the plaintiff’s dog 
in manner and form alleged. To this plea there would be a 
replication de injuria and probably a demurrer thereto. 1 
leave it to this court to say what ‘the proper judgment 
would be.” 


And now I close my reminiscences with the words 
of Aeneas as quoted by Virgil, if you will pardon my 
making an English translation: Haec olim meminisse 
juvabit—“Some day it will be pleasant to remember 
these things.” 


RULE-MAKING POWER GRANTED U. S. SUP. CT. 
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ever, be freed from the trouble-making variable “as 
near as may be.” 

Against this background should be erected a set 
of special rules, designed for the double purpose of 
improving those parts of the ordinary mechanism of 
litigation which have caused substantial trouble, and 
of providing the federal courts with such new remedies 
and devices as are needed to modernize their opera- 
tions. 

V. 
GENERAL CONSIDERATIONS REGARDING THE FORM 
OF THE RULES 

1. The formal sources of procedural law. There 
may be five classes of procedural provisions embraced 
in the new system, as follows: 

(1) General rules promulgated by the Supreme 
Court. 

(2) Rules promulgated by District Courts under 
the authority either of supreme court rules or of fed- 
eral statutes. 


(3) Federal procedural statutes in equity, all of 
which may retain their status 

(4) Those federal procedural statutes at law 
which are not in conflict with general rules of court. 

(5) Those features of state practice which may 
be adopted by rules of conformity. 

If the Supreme Court shall hold that federal 
equity statutes will not operate as restrictions upon rules 
uniting legal and equitable procedure, then any or all 
of the procedural statutes in the federal code which are 
not in conflict with rules of court (and all others will 
have no further force or effect) may be dealt with (1) 
by leaving them as they are, (2) by transcribing them 
into special federal rules of court, or (3) by superseding 
them by rules providing for conformity with state prac- 
tice. 

Convenience will probably be served by eliminating 
the statutes as such, and consolidating the entire practice 
into a single set of general rules subject only to the local 









ore, 
; to 
that 
right 
‘ging 
ntent 
de 
citi 
are 
pcute 
and 
chat 
self 
$si01i 
un 
and 
imtill 
id it 
thout 
dog 
be a 
l 


‘ment 


ords 
1 my 
nisse 
mber 


ill of 


law 
-ourt 
may 


-deral 
‘ules 
or all 
*h are 
s will 

1 ) 
them 
seding 
prac- 


nating 
ractice 
e le cal 















a anaate, one 








CHARACTER OF F Ru LE- 








he district courts and the residuary rules of 


S ce. 
\ny use whatever of state rules in federal proceed- 
g equity will be contrary to the traditions of fed- 
rudence. But there must be some residuary 


be resorted to in case of need. For many 
practice of the High Court of Chancery in 
served that purpose. State chancery practice 
bably be equally efficacious and would be more 

the local federal bench and bar. 
rule-making authority of the Supreme Court 
cases is broad enough to permit regulation “in 
ner not inconsistent with any law of the United 
tes,” and the utilization of certain features of state 

tice in equity is m where prohibited. 

idge Bi itchford cons idered it not only proper but 
le for the circuit court for the district of Ver- 
this under its general grant of rule-making 
wer. Steamstone Cutter Co. v. Jones, 13 Fed. 567. 
is to be a real union of legal and equitable 
re, in which conformity plays any part, provi- 
he state practice appropriate for both law and 
1 1 for one, should also be adopted for 


eqult it adopted 


] 


nformity to permit the utilization 
rior features of state practice. There is great 


riety in state practice, and it will be inevitable that 
of rules adopted for the federal courts will 
( visions which are inferior, at least in some 
sp to the corresponding procedure in some 

I ft States 


id forcing upon the federal bar of such 


tates an inferior type of proceeding in the federal 
court may be possible to provide for the use of 
he state rules as alternative methods possibly subject 
to fede statutory restrictions in equity cases. For 


example, the rule for discovery of documents might be 
following form: 

ry of documents may be had before trial as follows: 
Such discovery may be had under the conditions, to 
manner provided by the rules of practice 





y the courts of record of general jurisdiction in 
vhere the court is held 
Or, such discovery may be had in accordance with 
f i provisions 
[his principle has been employed by some of the 


det urts without a special rule on the subject. 
cuit Court of Appeals of the Fourth Cir- 


uit, in Nims v. Reid (1921) 275 Fed. 177, approved 
the use of a state statute of amendment in preference 
to the federal statute, saying: 

federal statutes as | well as the state statute are 


“But the 
ly remedial, and intended to do away with the persistent evil 


for errors of pleading and practice. All 














smiss: actions 
h sta should be liberal] ly construed. Parks v. Turner, 
12 How », Therefore, if the state practice is less liberal in 
lowi nts, the federal courts will, of course, follow 
the fe u Mexican Con. R Duthie, 189 U. S. 76. 
Conve f the state statute ote Phe a remedy for an evil 
t , not expressly or ipliedly provided, but not 
negatived by the federal statute, the remedy of the state statute 
should have force in the federal courts, according to the con- 
ite 
Such a principle somewhat freely applied in the 
fede ral rules, would not only preserve to 


ants in the federal courts the superior features of 





the state practice, but would tend to encourage the 
development of better rules of state procedure by offer- 
ing an automatic federal c mn formity therewith. 


Enlarging judicial discretion. Judicial discre- 


tion should play a large part in the administration of 
the f courts, as a means of escape from pro- 
cedur icalities. The rules should be drafted so 
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as to remove, so far as it is possible to dispense with 
them, every restriction, qualification, limitation or con- 
dition which could be used as a ground for technical 
objection. If, for example, all possible causes of action 
against any or all defendants could be joined, and all 
possible cross demands could be pleaded, leaving it to 
the judge to separate them for trial if convenience 
should require, misjoinder of causes and misuse of 
counterclaims would cease to be subjects of technical 
argument. This has been done in Illinois. Civ. Prac. 
Act, 1934, Sec. 44. 

As said by Lord Collins, Master of the Rolls, in 
Re Coles and Ravenshear (1907) 1 K. B. 4. 

“Although I agree that a court cannot conduct its 
business without a code of procedure, | think that the 
relation of rules of practice to the work of justice is 
intended to be that of handmaid rather than mistress, 
and the Court ought not to be so far bound and tied 
by rules, which are after all only intended as general 
rules of procedure, as to be compelled to do what will 
cause injustice in the particular case.” 

4. Judicial relaxation of rules in the interest of 
justice. There should also be a special rule, as a further 
safeguard against technical objections, granting a broad 
discretion to the court, to relax or disregard any rule 
in any case where justice would thereby be furthered. 

New Jersey has such a rule, which, when reworded 
to meet the needs of the federal courts, would read 
somewhat as follows: 

These rules, which are deemed to include the rules of the 
district courts of the United States authorized thereby and the 
rules of state practice which are to be followed pursuant thereto, 
shall be considered as general rules for the government of the 
court and the conducting of causes; and as the design of them 
is to facilitate business and advance justice, they may be re- 
laxed or dispensed with by the court in any case where it shall 
be manifest to the court that a strict adherence to them will 
work injustice. 

Such a privilege accorded to the court would not 
throw the federal practice into confusion, for the rules 
as promulgated would nevertheless constitute a definite 
guide to the bar in dealing with litigation. Departures 
would occur only in special cases, and only when the 
matter was actually before the court, in the presence 
of or with notice to the parties. Under such circum- 
stances the court would always be in a position to pro- 
tect the interests of any party affected by its order. 
Cases of departure would not constitute precedents 
for the normal operation of the rules. 

5. Prejudice essential to a successful exception. 
There should be a federal rule of general policy, analo- 
gous to Equity Rule 18, but broader in its terms, de- 
signed to eliminate useless litigation over points of 
practice by making a satisfactory showing of actual 
prejudice an indispensable condition for sustaining any 
procedural objection. 

6. Machinery for the continuous adjustment of 
the rules. Finally, provision may well be made for a 
permanent advisory committee charged with the duty 
of observing the operation of the rules, receiving criti- 
cisms and suggestions from the federal bench and bar, 
and presenting to the Supreme Court each year, or 
oftener if occasion requires, an appraisal of results, 
with specific proposals for amendments or additions. 

Rule-making power has never been continuously or 
even frequently exercised by the courts to which it has 
been committed. The United States Supreme court has 
substantially revised the equity rules but three times 
in 140 years. The grant of unrestricted rule-making 
power to the Supreme Court of Appeals of Virginia 
has produced one rule in 20 years. A similar grant to 
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the Supreme Court of Alabama 23 years ago has 


resulted in nothing down to the present time. Substan- 
tially the same condition exists in New Jersey. In 
Michigan, where the practice has been largely regulated 
by court rules for more than 80 years, the initiative 
has always rested with the state bar association. 
England has had a similar experience. The Judica 
ture Acts of 1873 and 1875 gave the Supreme Court 
full rule-making power, and required that a Council 
of the Judges should meet at least once each year to 
consider the operations of the Act and of the rules of 
court for the time being in force, and to examine into 
any defects appearing in the system, and report upon 
the same to one of the principal secretaries of state. 
A royal commission a ee in 1913 to see what was 
wrong with the sO of the court system, reported 
that this Council had assembled but three times in 37 
years. Recent protests from the London Chamber of 
Commerce regarding the ineffective procedure of the 
courts has resulted in the appointment by the Lord 
Chancellor of a Business of the Courts Committee, a 
minority of its members being judges, which has issued 
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two interim reports suggesting important specific 
changes in the rules of court. 

Courts cannot, and ought not to be henry cted to 
assume the burden of keeping the procedural system 
in proper adjustment to the needs of the time. They 
have judicial work to do which is of fundamental 

J 
importance, which cannot be postponed, and which must 
occupy almost their exclusive attention. Their primary 
function is to administer an existing system, not to 
engage in the research necessary for the development 
of new methods of administering justice 

But some agency ought to be responsible for 

5 » 5 I 
making the investigations which the judges themselves 
cannot make, for bringing to their attention the defects 


which experience has revealed, and for suggesting such 
] 


improveme nts as sound judgment woul 

The lack of such an agency has so far crippled 
every effort to make the rule-n 
force in the administration of justice. The successful 


d approve 
aking power a Fin 


organization of such an agency might mark a turning 
point in our methods of dealing with judicial procedure. 





A POLL ON THE NATIONAL 


BAR PROGRAM 





By SAMUI 


H. RICHARDS 


Member of Camden, N. J. Bar; Viie President American Bar Association 
for Third Judicial Circuit 


WELL thought out lawyers’ program has 
A tremendous possibilities. Anything that helps 

to overcome the existing hostile feeling to- 
wards lawyers should have the hearty support of 
every lawyer, whether he happens to be a member 
of a bar association or not. 

In order to secure the carefully considered 
views of practicing lawyers upon some important 
questions that have arisen in connection with the 
National Bar Program, a “Literary Digest Poll” 
was taken of a sizable cross-section of the Camden, 
New Jersey, Bar Association. After a dinner meet- 
ing of members of this Association at which the 
National Bar Program had been discussed, a letter 
was sent to the fifty lawyers who had attended the 
meeting requesting that they answer the following 
questions: 

1. Do you approve or disapprove the out- 
lined purpose of the National Bar Program; to wit, 
a removal of the causes for the public’s suspicion 
and condemnation of lawyers al a return to the 
leadership that the bar formerly enjoyed? 

2. In your judgment is the public interest an 
essential test to be applied to any activity retained 
in or made a part of an effective Program? 

3. Is it in the interest of the public to have 
every criminal law enforced and should “Enforce- 
ment of Criminal Law” be continued as an activity 
in its present broad general form? 

4. Is “Raising the Standards of Admission to 
the Bar” something that the public will consider 
in its interest or, as some laymen have already 
called it, merely a lawyer’s plan to protect those 


who are already in, from unnecessary additional 
competition ? 

5. Are bar activities in connection with the 
selection of judges always in the public interest 
and are political leaders disposed to act favorably 
upon or to ignore such activities? 


6. Is “Elimination of the Unauthorized Prac 
tice of Law”, as an activity, calculated to increase 
or diminish the public’s distrust of and dislike for 
lawyers? 

7. Is “Enforcement of Professional Ethics” 
an activity in which the public have sufficient in- 
terest to make it an selec part of the Program? 

8. Do you favor making “Bar Integration” 
a part of the Program? 

¥. Would “Purging the Bar of Undesirables” 
be an effective part of the Program and do you 
think it could be more happily expressed? 

10. What other activity would you suggest 
as an aid in overcoming the existing hostile feeling 
towards us? 

More than thirty replies were received. Sev- 
eral of the letters are three pages and some are 
four pages in length. One lawyer states that he 
has written seven pages which he is trying to con- 
dense before he sends in his letter. 

A removal of the causes for the public’s sus- 
picion and condemnation of lawyers is unanimously 
and in many instances “heartily’ ’ approved, as the 
ideal and purpose of the National Bar  Ractio 
The return to leadership, as a stated part of the 
purpose, has general approval, but of this one 
“T am not quite certain whether the 
phrase ‘the leadership that the bar formerly en- 
joyed’ isn’t something like the phrase ‘the law- 
abiding qualities of our ancestors.’ I am not quite 
sure in my Own mind whether the leadership was 
greater or less in times past, by reason of the fact that 
condemnation of lawyers seems to be characteristic of 
all ages and times.” 

The overwhelming majority think that, in de- 
termining whether any activity should be made a 
part of the Program, the essential test should be 
this: “Is the activity in the pub lic interest?” One 
suggestion is that “public hts 


law yer Says: 


might be used 
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stances to employ an unethical lawyer and to profit 
by his tactics. 

A large majority express themselves as being 
in favor, or heartily in favor, of making “Bar Inte- 
gration” a part of the Program. It is the thought 
of the writer that, if this activity is made a part of 
the Program, there should be a short accompany- 
ing statement, making it intelligible, as the term 

3ar Integration” now is meaningless to the public 
and few lawyers know what it means. 

Likewise, a large majority think “Purging the 
3ar of Undesirables” would be an effective part 
of the Program, although many think it is not hap- 
pily expressed. 

Almost every lawyer, in answering, has sug- 
gested other activities, as aids in overcoming the 
existing hostile feeling toward the legal profession. 
Many of these suggestions are so well expressed 
that they deserve to be inserted here at length. 
Since that cannot be done within the limits of this 
article, the following are selected as representa- 
tive: 

1. “The remedy for overcoming this present 
dislike rests largely with the members of the Bar, viz: 

(a) Within their own organizations they must 
maintain more strict legal ethics. 

(b) They should (not publicly, but privately ) 
before Bar committees hear complaints against of- 
fending members and privately reprimand in first 
instances, and if not corrected, proceed, publicly 
against the offender. 

(c) They must make a serious effort to stop 
the gouging of clients, which after all is one of the 
most serious charges agitating the public mind. 
Attorneys must be impressed with the necessity of 
charging just, rather than excessive, rewards for 
services rendered. Fear exists (due to the prevalent 
practice of overcharging by certain members of the 
bar) that when a member of the public puts his 
case in the hands of any lawyer, he can expect to 
recover only a small portion of the results of the 
litigation. This is not always a true or fair accusa- 
tion, but one or two cases occurring in any com 
munity are given wide publicity and this tends to 
inflame the public mind against the whole profes 
sion.” 

2. “The Bar should give serious attention to 
what has been termed legal racketeering. The 


scandals that have resulted from unwise and unfair 
appointments in receiverships and the fees allowed ; 
the practice of some lawyers in attacking wills and 
the courts’ giving fat fees out of the estate; the 
granting of numerous postponements in serious 
criminal matters, are some of those deserving con- 
sideration.” 

3. “To create an outstanding bar enjoying 
public confidence and respect, about 85 per cent of 
the Bar must cease to serve political masters and 
cease to do the things which the public knows are 
done to serve those masters. * * Throughout 
this entire country the hook-up of certain lawyers 
with the underworld and politicians is the first 
great underlying cause of disrespect of the public 
for the Bench and Bar.” 

4. “Education among members of the Bar to 
impress upon them that they are officers of the 
courts, that they have a duty to society and that 
they should learn to talk the language of the masses 
and stop leaving the impression that they belong 
to a privileged class.” 

5. “There must be a campaign that would call 
attention to the accomplishments of the men who, 
at the Bar and on the Bench, have adorned the pro- 
fession; in brief, there should be more publicity 
concerning the men, living and dead, who have re- 
mained faithful to the lofty aims of the ideal law- 
yer. Their names are legion and they far outnum- 
ber the unworthy and unscrupulous members of 
the profession.” 

6. “The American Bar Association should take 
steps to publicize favorably the activities of lawyers 
throughout the country. This should be done, not 
through legal magazines, but through magazines 
of the nature of the Saturday Evening Post, which 
are widely read and aiso over the radio. We laugh 
at the humorous and sarcastic remarks of Will 
Rogers and Eddie Cantor and others, but the pub- 
lic, I find, take their remarks seriously. It would 
not be amiss to enlist such men in a campaign of 
praise for our lawyers.” 

From an examination of the results of this poll 
it is apparent that similar ones in other localities 
would stimulate interest on the part of members of 
the bar. In that respect and others this poll should 
be helpful in charting the future course of the Na- 
tional Bar Program. 
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Is Legislation on This Subject 
Desirable? 
Epitor, AMERICAN 

JOURNAL: 

In the discussion of the question of 
the desirability of having statutes name 
certain acts that constitute the prac- 
tice of law and provide penalties against 
corporations and associations for doing 


tice of law. 
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dents for all 
more. 


clude the courts from defining the prac- 
It is simply to forbid the 
doing of certain acts which have been 
repeatedly declared by courts to consti- 
tute the unauthorized practice of law. 
The judicial decisions furnish prece- 
similar 
The statutes, on the other hand, 
provide a positive 


statutes be considered to 


commission of the named acts 
other acts which are not 
unauthorized practice of law. 


cases, nothing settled in Wisconsin 


inhibition against 


prevent the 
courts from enjoining as heretofore the 
or of 
named but 
which the courts hold to constitute the 
It is well 
and other states 
that the legislature has power to forbid 
the doing by unauthorized persons of 


those acts, there appears to be some 
misunderstanding as to the purpose, 


scope and effect of such statutes. Noth- 
ing is so misleading as the assertion that 
such statutes attempt to create an exclu- 
sive definition of the practice of law. 

I. The purpose is clearly not to ex- 


the doing of the more common acts 
which have been held to constitute the 
practice of law; and by attaching pen- 
alties, such statutes strongly tend to re- 
strain wrongdoers. 

II. Under no reasonable interpreta- 
tion or intendment can the scope of such 


certain acts that constitute the practice 
of law; also that the legislature cannot 
confer the right to practice law; that 
the qualifications of those who may prac- 
tice law are exclusively for the deter- 
mination of the courts. The legislatures 
of at least twenty-one states have exer- 
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f the excepted classes to com- 
such a 
statute, the members of the excepted 
still be enjoined, and if a 
be subjected to quo war- 
proceedings ; or they may be found 

guilt f ntempt of court. Accord- 
ingly, tl rgument that any effort by 
e bar to secure prohibitory 


would only 


mit su acts. Regardless of 


legisla- 
invite attempts by lay 
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leterrent effect of a statute 
i ce of law 
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we sl ould simply 
offenders, and 
How 
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against the 
usé ul precedents many 
f time and money that 

such suits require? How can we suc 
cessful mbat such a multitude of of- 
are constantly increasing 
numbers? The effect of each court 
to enjoin a particular of- 

fender and to add one more judicial 
already have; 


torv statute on the 


recedent to the manv we 
other 
1, statewide in its immediate oper- 
promptly stop more than 
ne-half of the violations 
| an offend- 
ng corporation knows that the worst 
that n befall it is the ne cessity of de- 


is no statute, 


VV her there 


feandir va smet 


ist a civil suit which can 
ragged out for several years: but 
at same corporation would hesitate a 


long time before it would commit, and 
probably never would commit, acts 
which were in violation of a positive 
criminal statute. 

In forming an opinion, the bar should 
not be influenced by the report that such 
legislation has been found unsatisfac- 
tory in Massachusetts and Minnesota. 
The fact that statutes in those states 
were emasculated with exceptions only 
goes to prove that their bar associations 
were not properly functioning when the 
legislation was enacted. If the state and 
local bar associations take sufficient or- 
ganized interest, and if their chosen 
leaders remain free from the influence 
or domination of corporations and vol- 
untary associations that are engaging 
in the unauthorized practice of law, 
proper legislation can easily be secured 
and the bar can effectively put a stop 
to the “grand larcency” of the law 
business. 

The suggestion has been made that 
the unauthorized practice of law would 
be impossible except for the counsel and 
cooperation furnished by members of 
the bar. Such members should be 
promptly disciplined and, if necessary, 
they should be excluded from member- 
ship in local, state and national bar 
associations. 

EUGENE RHEINFRANK, 
President, Lucas County 
(Ohio) Bar Association. 
Toledo, O., May 4, 1935. 


The National Committee for the Pro- 
tection of Child, Family, School 

and Church 

Epitor, AMERICAN Bar 

JouRNAL: 

In the April issue of the JouRNAL is 
an article by Mr. Charles C. Burling- 
ham entitled “The Need for a Federal 
Child Labor Amendment,” advocating 
ratification of the old so-called child 
labor amendment proposed by the Con- 
gress to the State legislatures eleven 
years ago and decisively rejected by 
thirty-eight of those legislatures within 
less than three years after its submis- 
sion. 

In that article Mr. Burlingham casts 
an unwarranted reflection upon a Na- 
tional Committee now opposing ratifica- 
tion, which I organized and of which 
I am the unsalaried Director. Mr. 
Burlingham says: 

“Opposition to the amendment can- 
not be taken at its face value. Investi- 
gation discloses that the opposition of 
various groups is frequently inspired by 
the same persons. And these persons, 
however strongly they may declare 
themselves in favor of State legislation, 
are often found to have opposed such 
legislation. Manufacturers and their 
lobbyists are glad to hide behind farm- 
ers and churchmen. 

“Nor should we be affected by high- 
sounding names. The National Com- 
mittee for the Protection of Child, Fam- 
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ily, School and Church was organized 
in 1934, as it admits, for the sole pur- 
pose of defeating the child labor amend- 
ment.” 

Mr. Burlingham would lead his read 
ers to infer that this National Commit- 
tee for the Protection of Child, Family, 
School and Church is opposing ratifica- 
tion of this so-called child labor amend- 
ment, wittingly or unwittingly, in be 
half of manufacturers who wish to ex- 
ploit the labor of children in industry. 
Nothing could be further from the truth. 

I append a list of the members of our 
Executive Committee, all of whom are 
well known. No one can impute to 
them other than pure and patriotic mo- 
tives. We have no connection with any 
manufacturers or manufacturers’ asso- 
ciation. The funds to carry on our work 
have come as contributions from men 
and women who share our fears of the 
abuses of so vast a new power proposed 
to be delegated by the States to the fed- 
eral government. 

Members of the Executive 

Committee : 

STerLinc E. Epmunps, Director. 

1218 Olive Street, St. Louis, Mo. 

May 8, 1935. 
Epitor, AMERICAN Bar ASSOCIATION 

JouRNAL: 

The late Mr. Justice Holmes has en- 
trusted to Professor Felix Frankfurter, 
of the Harvard Law School, and to me 
the task of arranging for authoritative 
publications concerning his life and 
work, and by his will he appointed me 
Executor and left to me the use and dis- 
posal of his letters, papers and mem- 
oranda, including his rights in letters 
written by him. Professor Frankfurter 
and I shall be grateful if any who pos- 
sess letters of his which may be fitly 
made available for publication would 
communicate with me or send to me 
such letters as they are willing to allow 
us to examine. All such material will 
be copied and the originals returned to 
those who are kind enough to entrust 
them to me. 

I am, faithfully yours, 

Joun G. PALrrey, 
Executor of the will of Oliver Wendell 

Holmes, 

84 State Street, Boston, Massachusetts. 

May 4, 1935. 


“The Claimant Was Not Roger 
Tichborne” 
Epiror, AMERICAN Bar 

JourNAL: 

With great interest I have read “The 
Story of the Tichborne Case” published 
in the AmerIcAN Bar ASSOCIATION 
JourNnat of February last. 

I notice that the author, Mr. Jaffee, 
towards the conclusion of his article, 
says: “Whether the claimant was Roger 
himself, I am somewhat uncertain, 
though inclined to the belief that he 
was not.” 
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The claimant was not Roger Tich- 
borne. 

1 was a young lad in England dur- 
ing the civil Tichborne litigation, and 
I recall the intense excitement created 
by it throughout the country. 

After the claimant’s criminal prosecu- 
tion, imprisonment, and his liberation in 
1884, he went through the country on a 
lecture tour, and I heard him speak. 

At the time, I was just getting into 
very young manhood. 

The whole situation made a strong 
impression upon me. 

One thing that I determined very con- 
clusively in my mind was that the 
claimant was not Tichborne. 

No one who had received an educa- 
tion at Stonyhurst College and other 
seats of learning of kindred type could 
speak as ungrammatically as the re- 
leased claimant spoke. Such an incon 
gruity was impossible 

In those days in England, when the 
language was more correctly spoken 
than it is now, and men of education had 
not commenced to slur either words or 
syntax, it simply would have been im- 
possible for a man of the real Roger’s 
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education to have said “we was” and 
“you was,” as did the claimant many 
time during the course of the address 
which I heard him make. 

I recall one of the incidents of the 
civil trial, and which I heard of about 
the time of the address just referred 
to. It related to Tichborne’s education 
at Stonyhurst. 

I am familiar with Stonyhurst Col- 
lege, where the real Roger received his 
early education. 

At Stonyhurst, as in all good pri- 
vate schools in England at that time, 
Euclid was taught to all the students. 

In the first book of Euclid, which I 
tackled when I was about nine years 
old, the fifth problem is known as the 
“pons asinorum”—or the “asses’ bridge” 
and every Stonyhurst boy knew the pons 
the asses’ bridge 
boy “crossed” 
studies. 

Shrewd counsel, cross-examining the 
claimant in the civil action, asked him 
if he knew the asses’ bridge at Stony- 
hurst. 

The claimant hitherto had displayed 
an amazing knowledge of the physical 
qualities of the college and the large 


asinorum and every 


that bridge in his 


estate on which the buildings were lo 
cated. He hesitated, however, at the 
asses’ bridge, but shortly said, yes, he 
knew it; and he even admitted that 


he had “walked over it many times.” 


No Stonyhurst-educated boy could 
have made such a faux pas 

‘A rather strange coincidence: As I 
was about to dictate this communication 


1 the 
Telegraph of March 13, 


I read a letter i 


London Daily 
1935, in which 
were set forth a few incidents relating 
to the Tichborne case. I forward you 
a cutting showing the same; probably 
it will interest you. 

The counterfeit presentment of the 
claimant included with the letter shows 
him to have been a very large man. 

I still remember that the 


; 
was very large and 


claimant 
stout; so much so, 


and so widely was he known in the 


period during which challenged the 
public attention, that a word was coined 
and was adopted into the language-— 
every fat boy in the country became 
known as “Tichy’— synonym for— 
well, we will say plumpness. 


J. W1s—EMAN MACDONALD. 
Los Angeles April 3 
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Illinois State Bar Association Holds 
Successful Meeting—Pageant of “The 
Making of the Constitution” Pre- 
sented—President Loftin Speaks 
on National Bar Program — 
Other Addresses 
The Fifty-ninth Annual Meeting of 
the Illinois State Bar Association, held 
in the city of Decatur on May 23, 24 
and 25, proved to be one of the most 
interesting and successful gatherings in 
the history of the Association. More 
than five hundred members attended. 
The general sessions of the meeting 
opened on the morning of Thursday, 
May 23rd, at the Masonic Temple. The 
morning program was devoted to the 
business of the Association at large. 
Following the address of welcome by J 
H. Latham, president of the Decatur 
Bar Association, and the response by 
First Vice President Charles P. Megan 
of the Illinois State Bar Association, 
the business session opened with the 
reports of officers and the 
Governors. 


Board of 
Secretary R Allan stephens, of 
Springfield, reported a membership of 
more than 4900 active and junior mem- 
bers, the largest membership in the As- 
sociation for the past several years. 
Mr. Stephens likewise reported on the 
development of the Experienced Lawyer 
Service during the past year, and the 
increase in Association activity through 


the section plan of organization. The 
Treasurer, Frank L. Trutter, Spring- 
field, reported a good year financially, 
with a marked increase being shown in 
dues collections during the past year. 

This was followed by the Annual Ad- 
dress of the President, in which Presi- 
dent James S. Baldwin, of Decatur, re- 
viewed the activities of the Association 
during his administration and urged 
further cooperation in the many con- 
structive programs now being for- 
warded by the Association. The reports 
of the committees and sections closed 
the business of this morning session. 

During the luncheon hour, the mem- 
bers of the judiciary met for the an- 
nual luncheon of the Judicial Section, 
and the State’s Attorneys gathered for 
their annual luncheon. At this same 
time, the Board of Governors and Sec- 
tion Officers held a luncheon meeting in 
which the organization plans for the 
coming year were discussed and instruc- 
tions given as to the procedure to be fol- 
lowed in section activity. 

Upon the adjournment of the lunch- 
eons, the Association reconvened in the 
section organization meetings. Each 
section held a meeting during the after- 
noon, at which time the section officers 
were introduced and plans for the com- 
ing year were discussed. Subcommittee 
appointments were considered, and rec- 


ommendations made in regard to the 
personnel of the Executive committees 
for each section. 

As a part of the program of the Sec- 
tion on Professional Relations, a meet- 
ing was held for the purpose of discuss- 
ing the feasibility of organization of a 
junior bar section of the Association. 
This meeting was featured by a pres- 
entation of the subject by Hon. Fred- 
erick H. Stinchfield, a member of the 
Executive Committee of the American 
Bar Association, and a discussion led 
by Donald B. Hatmaker, of the Chicago 
bar. The section meetings were uni- 
formly well attended, and considerable 
interest and enthusiasm were manifest 
as the sections made their plans for the 
coming year 

On Thursday evening, the members, 
their ladies and guests, reassembled at 
the Masonic Temple for the American 
Citizenship Evening program sponsored 
by the Section on American Citizenship, 
under the leadership of its chairman, 
John V. Clinnit The pro- 
gram opened with a brief organ recital, 
brief addresses on the 
work of the Section on American Citi- 
zenship were 

The feature of the program was the 
presentation of the historical pageant, 
“The Making of the Constitution,” by 
the members 


of Chicago. 





following whicl 


deliv eT ed 


yf the Vermilion County 





Bar 
of t 
ant, 
epis 
tuti 
pre: 
by 
the 
seal 
and 
tic | 
ing’ 
call 
aud 
of ‘ 
dra 
pro 
smi 
tio! 
pat 
stat 
wit 
the 
dra 
wa 
spi 
tor 
tha 
of 





e lo 


t the 


>, he 


that 
could 


As I 
ation 
Daily 
vhich 
ating 
| you 
bably 


| the 
hows 
n. 
mant 
h so, 
the 
1 the 
ined 
ge 
came 


Oo! 


) 


the 
ttees 


Sec- 
1eet- 
uSS- 
of a 
tion. 
res- 
red- 
the 
ican 
led 
‘ago 
uni- 
able 
ifest 
the 


the 
ant, 
by 


nty 





NEWS OF STATE AND LOCAL Bar ASSOCIATIONS 


Bar Association, assisted by members 
»f the Danville Consistory. This page- 
ant, portraying in a prologue and four 
episodes the high-lights of the Consti- 
tutional Convention, was admirably 
presented and very favorably received 
by the capacity audience that witnessed 
the performance. The players were 
seated on the floor of the auditorium, 
and succeeded in creating such a realis- 
tic atmosphere that when George Wash- 
ington, as president of the Convention, 
called for votes, from time to time, the 
audience frequently joined in the chorus 
vf “Ayes.” When the high point of the 
dramatic activity was reached with the 
from the 
he Conven- 


proposal that the delegates 
smaller stat ecede from 
tion, a number of the audience, sym- 


pathetic with the delegates from those 


tates, half rose from their seats to join 
with the seceding delegates, so well did 
the players succeed in carrying over the 
dramatic feeling of the situation It 
was one of the most moving and in- 


spiring perforn 
fore such ar 
that it may 


f the state 


ances ever prt sented be 
iudience, and it is hoped 
be repeated in other parts 


ng the coming year 





The program on Friday morning was 
levoted to an illuminating symposium 
n “What Neighboring Bar Associa 
ms are Doing.” This program was 
featured | lresses by Dean Lloyd 
K. Garrisor f the Universitv of Wis 
onsin Scl f Law, who spoke on 
the recent W msin survey; James E 
King and Hon. Frank Atwood. of the 
Mi { Bar: Wilmer T. Fox. 
f the Indiana State Bar: Carl B. Rix 
ind Frank | Boesel, of the Wisc 
State Ba A t and othe promi 

t I the tate bar ass« 
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CuHartes P. Me&can 
President, Illinois State Bar Association 


ciations in states surrounding Illinois. 
In this manner the members of the As- 
sociation were enabled to secure first- 
hand impressions of the varied activities 
of the associations in other states, and 
the program proved of fruitful benefit 
to all who attended the meeting. 

On Friday afternoon the athletic mem- 
bers of the Association adjourned to 
the Decatur Country Club to match 
strokes and scores in the Annual! Golf 
Tournament, with C. K. Welsh, Rock 
ford, emerging the winner. Justice Lott 
R. Herrick, of Farmer City, covered 
himself with honor and glory in win- 
ning not only the Grand Championship 
of the Supreme Court trophy, but also 
the Low and High Gross score trophies 
for members of the Supreme Court. 

This same afternoon brought the Re- 
gional Conference of the American Bar 
Association, a meeting which drew an 
overflow crowd of visitors from other 
states and members of the American 
Bar Association in the state of Illinois 
[An account appears in Current Events. } 

[he Annual Dinner, held on that eve- 
ning, was featured by the address of 
Scott M. Loftin, president of the Amer- 
ican Bar Association, who spoke upon 
the National Bar Program and the part 
to be played in it by the state and local 
association. Mr. Loftin stressed the 
need for further cooperation among bar 
associations in this work, and spoke 
highly of the work of the Illinois State 
Bar Association in every field of the 
National Bar Program. Following the 
dinner, the members and guests ad- 
journed to the auditorium where George 
F. Mulligan entertained the company 
with his inimitable stories while prep- 
arations were being made in the banquet 
hall for dancing. 

The session on Saturday morning, de- 





voted to the conference of local bar as- 
sociation delegates, was well attended, 
and a fine discussion of the problem of 
the integration of the bar of [Illinois 
resulted. Paul O’Donnell, of Chicago, 
presided at this conference, and an in- 
teresting presentation of the integration 
movement and a discussion of its possi- 
bility in Illinois was featured by brief 
presentations by Carl B. Rix, of the 
Wisconsin State Bar Association; 
George H. Wilson, of Quincy; Frank 
A. McCarthy, of Elgin; John R. 
Snively, of Rockford; Clarence W. 
Diver, of Waukegan; George D. Bur- 
roughs, of Edwardsville; Professor O. 
L. McCaskill, of Urbana; and Harold 
F. Trapp, of Lincoln. The meeting 
closed with the report of tellers, in- 
stallation of the new officers, and the 
adjournment of the Fifty-ninth Annual 
Meeting of the Illinois State Bar Asso- 
ciation. 

As the result of the elections held 
at this time, Charles P. Megan, of Chi- 
cago, became president of the Associa- 
tion, with Cairo A. Trimble, Princeton, 
first vice president; John F. Voigt, Chi- 
cago, second vice president; William D. 
Knight, Rockford, third vice president ; 
R. Allan Stephens, Springfield, secre- 
tary; and Frank L. Trutter, Springfield, 
treasurer. Newly elected members of 
the Board of Governors at large include 
Clarence W. Diver, Waukegan, and 
Charles O. Rundall, Chicago 





The Movement for 
Bar Integration 





With no final report as to the fate of 
the Wisconsin bar bill up to Jure 21 
there is much encouragement at this 
time as to the progress of the in‘ecra- 
tion movement, with Oregon and 
Michigan added to the growing list 
of states having unified bars. We 
must realize also the fact that there 
is no slump in any state which has 
achieved this distinction. In Oklahoma 
a second attempt to repeal the bar act 
was defeated. In California an attack 
received a set-back. These attempts 
may be the last of the sort. More en- 
couragement lies in the fact that in a 
number of states the movement has been 
far advanced by the campaigns carried 
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SURGEONS and 
BUTCHERS 


A butcher may be qualified to cut 
flesh, but no one in his senses would 
employ him to perform a_ surgical 
operation. P 

There is an equally wide difference 
between the abilities of the trained re- 
porter and the office stenographer. No 
one intent upon securing a verbatim 
record ‘of legal proceedings can safely 
employ anyone but a competent repor- 
ter, whose speed in recording, educa- 
tion, and legal knowledge must of ne- 
cessity far surpass those of the office 
stenographer 

Members of the National Shorthand 
Reporters Association are trained to 
fulfil the exacting requirements of re 
cording rapid utterance and furnishing 
accurate, speedy transcripts. They are 
to be found in all sections of the coun 
try 


N.S.R.A 


Indiana 


(saw, Secretar 
Elkhart 
Have po 
“The Record Neve 
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by abandoning the measure which had 
been advanced for five or six years, and 
defeated by two votes in the house, in 
favor of a bill turning the whole mat- 
ter of organization over to th 
court. 

It was in Kentucky that such a shift 
was made a year ago, yiel 
where defeat appeared to be inevitable. 
The fact that nine hundred lawyers at- 
tended the initial the new 
State Bar, as reported in the JouRNAI 
for May, speaks volumes for the prin- 
It even 
seems to justify faith in modern mira- 
cles. 

In Texas the short bill, like Ken 
tucky’s, was adopted by the State Asso- 
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Indiana a short bill was drafted and ap- 
proved by the Association for 
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